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The Age Discrimination in Employment Act of 1967 (ADEA) 
prohibited employment discrimination based upon age for in- 
dividuals between the ages of 40 and 65. Later Congress ex- 
tended the upper age limit from 65 to 70. Amendments to the 
Act in 1986 completely eliminated the age-70 limitation, except 
for tenured academics. Congress extended the age limit for 
tenured academics until January 1, 1994. After that date, the 
ADEA likely will prohibit universities from requiring tenured 
professors to retire at any specified age. 


Eliminating mandatory retirement for tenured professors will 
force academic institutions to reassess their relationships with 
older faculty members. If professors 40 and older are not pro- 
vided with employment opportunities comparable to those of 
their younger counterparts, they will be able to establish prima 
facie discriminatory-treatment cases under the ADEA. College 
and university decisionmakers will have to rebut these cases 
through nondiscriminatory explanations for their personnel 
decisions. 


Administrators should not be so preoccupied with the elimina- 
tion of mandatory retirement that they abolish or modify ex- 
isting tenure policies. Such an approach likely would erode 
academic freedom. Educational institutions instead should 
adopt and consistently apply performance-review procedures. 
These reviews would monitor the progress of all professors and 
encourage underachievers to increase their productivity. Merit 
principles would permit academic institutions to discharge the 
few senior—and junior—professors who do not meet basic per- 
formance standards. 


Defamation Law: Shock Absorbers for Its Ride Into the Groves of 
Academe Michael Traynor 


With Neary v. Regents of the University of California, defama- 
tion joins plagiarism, copyright infringement and scientific 
fraud as a ground for litigation against academic reporters, 
universities and other research institutions. Although Neary’s 
$7 million jury verdict may not withstand appeal, it signals 
that research institutions may need to adopt policies to insure 
the accuracy of reports published under their aegis. 





This Article examines the impact of Neary in light of current 
constitutional standards in defamation law, and suggests how 
universities should respond to this threat of an essential first- 
amendment right—the right to freely pursue promising avenues 
to new knowledge. The Article emphasizes two ways of avoid- 
ing defamation in research. 


First, universities should adhere to high academic standards of 
quality in their work products, even though the first amend- 
ment and common-law privileges may afford some latitude for 
error. Second, researchers, editors and university officials 
should become conversant in the essentials of defamation law. 


The Constitutionality of the Drug Testing of College Athletes: A 
Brandeis Brief for a Narrowly-Intrusive Approach 


James T. Ranney 


University legal counsel advising public institutions about the 
constitutionality of student-aihlete drug testing programs are 
advised that they must be prepared to show that the need for 
such programs outweighs the degree of invasion of privacy 
they cause. A careful fact-specific analysis.of the need for 
testing suggests that performance-enhancing drugs should be 
distinguished from ordinary street drugs. The competitive 
pressures on college athletes to use performance-enhancing 
drugs justify random testing because no less intrusive alter- 
native, such as education or testing upon individualized suspi- 
cion, will adequately deter the use of such drugs. While the use 
of street drugs can be dangerous to athletes during athletic con- 
tests, a regime of testing only upon individualized suspicion 
adequately addresses this problem. 


COMMENTARY 
The Opening of the American Mind ... . Arthur M. Schlesinger, Jr. 


From flag burning to the Pledge of Allegiance to higher educa- 
tion, several recent cases and publications have attempted to 
limit, to define, or to defend contemporary absolutism. This 
Commentary warns of the dangers posed throughout history by 
absolutism as an ‘‘enemy of the life of the mind.” It further 
provides a timely defense of the antithesis of absolutism, 
relativism. 


Absolutists sometimes view relative values as the product of 
whim, happenstance, or convenience. Placed in historical con- 
text, however, these values actually are anchored in national 
experience and reflection. They exist because they work; they 
change because they must. 
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IMPLICATIONS OF THE ELIMINATION OF 
MANDATORY RETIREMENT FOR 
PROFESSORS* 


Charles B. Craver** 


INTRODUCTION 


The Age Discrimination in Employment Act of 1967 (ADEA)' prohib- 
ited employment discrimination based upon age for individuals between 
the ages of 40 and 65. Eleven years later, Congress extended the upper 
age limit under the ADEA from 65 to 70.2 The Age Discrimination in 
Employment Amendments of 1986? entirely eliminated the age-70 lim- 
itation and extended ADEA protection to most employees over 39, 
regardless of age. 

When Congress considered the 1986 amendments, university admin- 
istrators argued that the abrupt elimination of mandatory retirement for 
tenured professors would adversely affect universities. They noted that 
the ‘‘uncapping,’’ or removal of the upper age limit, of the ADEA for 


professors would create financial and structural difficulties for univer- 
sities: 


Without mandatory retirement, a large group of minimally active, 
but highly compensated, older faculty may strain institutional 
resources, inhibit the prospects of women and minorities for em- 
ployment and advancement, and even threaten academic quality 
if incompetent or nonperforming faculty members become too 
difficult to remove .... 





* Copyright 1989 by Charles B. Craver. 

** Professor of Law, George Washington University National Law Center. B.S., 
Cornell University, 1967; M. Indus. & Labor Rels., Cornell University School of Industrial 
and Labor Relations, 1968; J.D., University of Michigan, 1971. 

1. Pub. L. No. 90-202, 81 Stat. 602 (1967). The ADEA, as amended, is set forth 
in 29 U.S.C. § 621 et seq. (Supp. 1988). The ADEA covers private employers ‘‘affecting 
commerce’’ that have ‘‘twenty or more employees for each working day in each of twenty 
or more calendar weeks in the current or preceding calendar year.’’ 29 U.S.C. § 630(b) 
(1982). The Fair Labor Standards Amendments of 1974, Pub. L. No. 93-259, § 15, 88 
Stat. 55, 74 (1974) amended the ADEA to proscribe age discrimination by state and local 
government entities. See 29 U.S.C. § 630(b) (1982). 

2. The Age Discrimination in Employment Act Amendments of 1978, Pub. L. No. 
95-256, 92 Stat. 189 (1978). The 1978 amendments completely eliminated the upper age 
limit with respect to federal employees. 

3. Pub. L. No. 99-592, 100 Stat. 3342 (1986). 
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By retaining older faculty, colleges may also face a problem of 
imbalance in their academic programs. If, for example, a college 
finds itself with four tenured Renaissance Poetry professors when 
class enrollments require only one, the college may be forced to 
cut back in another area where teachers are desperately needed.‘ 


Congress found the claims of university administrators persuasive, 
and exempted tenured academics from the uncapping amendment until 
January 1, 1994.5 Congress also asked the National Academy of Sciences 
to conduct a detailed study of the impact on universities of the elimi- 
nation of mandatory retirement for tenured professors, and to furnish 
its report to Congress by October 31, 1991.° Although a few university 
administrators hope that Congress will extend the age-70 retirement 
rule for professors past 1994, Congress probably will not grant such an 
extension. After January 1, 1994, the ADEA likely will prohibit uni- 
versities from requiring that tenured professors retire at any specified 
age. 

As the post-war ‘‘baby-boom’’ generation ages, the ADEA uncapping 
provision will have a significant impact on universities. Although only 
4% of Americans were 65 and older in 1900, over 12% fall within that 
age group today. By 2030, this age group will grow to over 20% of 
the population.’ The statistical growth in the number of persons 75 


and older follows a similar pattern. In 1900, those over 75 comprised 
only 1.2% of the United States population. By 1982, those over 75 
represented approximately 5%. By 2030, this age group will grow to 
10% of the population.® 

Academic administrators often harbor negative attitudes about the 


physical and mental capabilities of older professors. These attitudes 
include the belief that: 


1. Older professors often are afflicted with physical and mental 
infirmities. 
2. Older professors are less adaptable to new situations and less 


receptive to educational enhancement than their younger coun- 
terparts. 





4. Burton, Tenured Faculty and the ‘‘Uncapped’’ Age Discrimination in Employ- 
ment Act, 5 YALE L. & Pot’y REv. 450, 454 (1987). See Bader, ‘‘Uncapping’’ in Higher 
Education: A Primer, 14 Epuc. GERONTOLOGY 481, 487 (1988); Finkin, Regulation by 
Agreement: The Case of Private Higher Education, 65 Iowa L. REv. 1119, 1122 (1980); 
Ford, The Implications of the Age Discrimination in Employment Act Amendments of 
1978 for Colleges and Universities, 5 J.C.U.L. 161, 186-87 (1978-79). 

5. See 29 U.S.C. § 631(d) (Supp. 1988). 

6. See Pub. L. No. 99-592, 6(c), 100 Stat. 3342, 3344 (1986). 

7. See Older Americans in the Workforce: Challenges and Solutions (BNA) at 15 
(1987). 

8. See id. at 16. See also U.S. SENATE SPECIAL COMMITTEE ON AGING, AGING AMERICA: 
TRENDS AND PROJECTIONS 12 Table 1-2 (1988). 
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3. Teaching effectiveness declines with age. 
4. Scholarly productivity normally decreases as professors age. 


As a result of these stereotypes, new employment opportunities for 
older professors are limited. At the same time, department heads often 
are alarmed when senior professors wish to continue their teaching 
past the age of 65 or 70. 

This Article evaluates the legal issues that universities will face if 
Congress eliminates the upper age limit for professors in the ADEA. 
The Article initially explores the traditional model of discriminatory 
treatment, and adapts the model to legal actions involving older pro- 
fessors. The Article then discusses the disparate impact doctrine and 
suggests how courts should treat employment criteria that appear neu- 
tral, but that disadvantage a disproportionate number of older academ- 
ics. The Article further examines the ‘‘bona fide occupational 
qualification’’ (BFOQ) exception, to determine whether universities 
legitimately may establish age limitations for particular positions. The 
Article similarly considers the ‘‘factor other than age’’ exemption, to 
ascertain when universities may rely on employment criteria that may 
indirectly place older personnel at a disadvantage. The Article next 
assesses the propriety of voluntary retirement incentives. Finally, the 
Article considers the manner in which the ADEA will oblige academic 
institutions to handle older professors who refuse to retire. 


I. DISCRIMINATORY TREATMENT 


Under the ADEA, an employer may not ‘‘fail or refuse to hire or to 
discharge any individual or otherwise discriminate against any individ- 
ual with respect to his compensation, terms, conditions, or privileges 
of employment, because of such individual’s age.’’? An employer also 
may not ‘“‘limit, segregate, or classify his employees in any way which 
would deprive or tend to deprive any individual of employment op- 
portunities or otherwise adversely affect his status as an employee, 
because of such individual’s age.’’*° The proscriptive language set forth 
in these ADEA provisions is identical to the language used in Sections 
703(a)(1) and (2) of Title VII of the Civil Rights Act of 1964" to prohibit 
employment discrimination based upon race, color, religion, sex, or 
national origin. As a result, courts generally apply Title VII evidentiary 
doctrines to age-discrimination suits.” 

When individuals over 39 suspect that they have been denied em- 
ployment opportunities because of their age, they may establish prima 





9. 29 U.S.C. § 623(a)(1) (1982). 

10. Id. at § 623(a)(2). 

11. See 42 U.S.C. §§ 2000-2(a)(1) & (2) (1982). 

12. See, e.g., Loeb v. Textron, Inc., 600 F.2d 1003, 1004-16 (ist Cir. 1979). See 
generally Player, Proof of Disparate Treatment Under the Age Discrimination in Employ- 
ment Act: Variations on a Title VII Theme, 17 Ga. L. Rev. 621 (1983). 
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facie ADEA cases with relative ease. Plaintiffs need not demonstrate 
that their age was the exclusive basis for the adverse action taken 
against them. An ADEA plaintiff ‘‘must prove not that age was the sole 
factor motivating the employer ... but that age was a determining 
factor, in the sense that he would not have been [rejected] but for his 
employer’s motive to discriminate against him because of his age.’’* 


A. Direct/Statistical Evidence Cases 


ADEA plaintiffs may establish their discrimination claims through 
direct or circumstantial evidence indicating that age was a ‘‘determining 
factor’’ in the challenged personnel decision. For example, an educa- 
tional institution may express a discriminatory preference for ‘‘recent 
graduates’’ or a desire to hire ‘‘younger persons for less money.’’* 
Reliance upon such age-based criteria indicates that age impermissibly 
influenced the questioned employment decisions. 

Sophisticated academic institutions may avoid stating an obvious 
preference for younger persons. They may, however, use other descrip- 
tive language as a proxy for youth. For example, an academic depart- 
ment may prefer ‘“‘persons with new ideas’’ or ‘‘people with recent 
educational exposure to the latest scientific developments.’’ Courts 
should scrutinize such language to ensure that it does not exclude 
older applicants. 

Plaintiffs who cannot find direct evidence of age discrimination may 
enhance their claims through statistical evidence.** They may use ap- 
plicant-flow data indicating that the university hires a much higher 
percentage of younger applicants than older applicants. If the university 
terminates senior tenured professors for allegedly unacceptable teaching 
or diminished scholarly productivity, the professors should cite, as a 
basis for comparison, statistical evidence of the teaching skills or 
scholarly output of their younger colleagues. 

A slight statistical disparity is insufficient to establish a prima facie 
discrimination case: ‘‘For [the plaintiff] to show a prima facie case of 
disparate treatment based solely on statistics he must show a ‘stark 
pattern’ of discrimination unexplainable on grounds other than age.’’*® 
Courts generally require a substantial statistical correlation, because 
universities naturally tend to fill vacancies created by the departures 
of senior personnel with younger persons.’’ A less significant statistical 





13. Graefenhain v. Pabst Brewing Co., 827 F.2d 13, 17 (7th Cir. 1987) (quoting 
LaMontagne v. American Convenience Products, 750 F.2d 1405, 1409 (7th Cir. 1984)). 

14. See, e.g., Jackson v. Shell Oil Co., 702 F.2d 197 (9th Cir. 1983); Rose v. 
National Cash Register Corp., 703 F.2d 225 (6th Cir.), reh’g denied, cert. denied, 464 
U.S. 939, 104 S. Ct. 352 (1983). Regarding college or university reliance upon cost 
considerations as a ‘‘factor other than age,”’ see discussion in Part V, infra. 

15. See, e.g., Palmer v. United States, 794 F.2d 534, 539 (9th Cir. 1986). 

16. Id. at 539. 

17. See Kier v. Commercial Union Ins., 808 F.2d 1254, 1258 (7th -Cir.), cert. 
denied, 481 U.S. 1029, 107 S. Ct. 1955 (1987). 
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showing may create a prima facie case if the showing is combined with 
the testimony of colleagues suggesting age bias on the part of the 
decisionmaker.** 


B. McDonnell Douglas Approach 


When ADEA plaintiffs cannot present direct or statistical evidence of 
discriminatory intent, they may establish prima facie cases through the 
model developed for Title VII claimants in McDonnell Douglas Corp. 
v. Green.’® Under the McDonnell Douglas model: 


1. Plaintiff is a member of the protected group (i.e., persons forty 
or older); 

2. Plaintiff applies for and meets the specified qualifications for 
the position in question; 

3. Plaintiff is denied the position; and 

4. A younger individual is given the position.” 


The dictum of several decisions indicates that to rely upon the 
McDonnell Douglas approach ADEA plaintiffs must demonstrate that 
they lost out to persons outside the protected age group (i.e., under 
40).22 Most courts, however, appropriately have recognized that prima 


facie age discrimination cases may be established when plaintiffs have 
lost out to younger individuals, aged 40 or over.”* 

The degree of age discrimination inferred by courts should correspond 
to the age difference between the rejected plaintiff and the younger 
person selected for the position in dispute. Courts should recognize a 
more substantial inference of discrimination if a 65-year-old loses out 





18. See Harpring v. Continental Oil Co., 628 F.2d 406, 409-10 (5th Cir. 1980), 
cert. denied, 454 U.S. 819, 102 S. Ct. 100 (1981). 

19. 411 U.S. 792, 93 S. Ct. 1817 (1973). 

20. If a plaintiff did not satisfy the stated qualifications, the plaintiff would have 
to challenge the disqualifying criterion under the disparate impact model discussed in 
Part III, infra. 

21. For examples of decisions applying such modified McDonnell Douglas stan- 
dards to ADEA cases, see Lucas v. Dover Corp., Norris Div., 857 F.2d 1397, 1400-01 
(10th Cir. 1988); Chipollini v. Spencer Gifts, Inc., 814 F.2d 893, 897 (3d Cir.), cert. 
denied, 483 U.S. 1052, 108 S. Ct. 26 (1987). 

22. See, e.g., Pace v. Southern Ry. Sys., 701 F.2d 1383, 1386 (11th Cir.), cert. 
denied, 464 U.S. 1018, 104 S. Ct. 549; reh’s. denied, 465 U.S. 1054, 104 S. Ct. 1334 
(1983); Price v. Maryland Casualty Co., 561 F.2d 609, 612 (5th Cir. 1977). 

23. See, e.g., Goldstein v. Manhattan Indus., Inc., 758 F.2d 1435, 1442-43 (11th 
Cir.), cert. denied, 474 U.S. 1005, 106 S. Ct. 523 (1985) (repudiating prior dictum in 
Pace v. Southern Ry. Sys.; Bienkowski v. American Airlines, Inc., 851 F.2d 1503, 1506 
(5th Cir. 1988); LaMontagne v. American Convenience Products, Inc., 750 F.2d 1405, 
1411 n.4 (7th Cir. 1984)). This view is consistent with that set forth in the Equal 
Employment Opportunity Commission interpretive guidelines. See 29 C.F.R. § 1625.2(a) 
(1988). 
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to a 45-year-old than if a 50-year-old is rejected in favor of a 39-year- 
old.”4 


The mere fact that one employee is replaced with another who is 
younger certainly does not, without more, give rise to an inference 
that age was even considered in the decision . . . . The inquiry is 
whether an ordinary person could reasonably infer discrimination 
from the facts shown if those facts remain unrebutted.”® 


Before they draw any significant inference of discriminatory intent, 
courts generally require evidence indicating that the plaintiff was sup- 
planted by a ‘‘substantially younger’ individual.” An older applicant 
who loses out to a much younger individual should be able to establish 
a prima facie case under the McDonnell Douglas standards. Such an 
inference of age discrimination also is created if a university terminates 
a senior professor for allegedly unacceptable performance while the 
university retains younger persons with similar teaching or research 
records. 

Once a plaintiff establishes an inference of age discrimination through 
application of the McDonnell Douglas standards, the burden shifts to 
the defendant-university to provide a nondiscriminatory explanation for 
the challenged personnel decision. The defendant-university is not 


obliged to prove that its action was nondiscriminatory. The university 
merely is required to articulate a nondiscriminatory rationale for its 
action. 


{If the plaintiff succeeds in proving the prima facie case [under 
the McDonnell Douglas approach], the burden shifts to the defen- 
dant ‘‘to articulate some legitimate, nondiscriminatory reason for 
the employee’s rejection.”’ . . 

The Nature of the burden that shifts to the defendant should be 
understood in light of the plaintiff's ultimate and intermediate 
burdens. The ultimate burden of persuading the trier of fact that 
the defendant intentionally discriminated against the plaintiff re- 
mains at all times with the plaintiff. See Board of Trustees of 
Keene State College v. Sweeney, 439 U.S. 24, 25 n.2 (1978).... 

The burden that shifts to the defendant, therefore, is to rebut 
the presumption of discrimination by producing evidence that the 
plaintiff was rejected, or someone else was preferred, for a legit- 
imate, nondiscriminatory reason. The defendant need not persuade 





24. See, e.g., Douglas v. Anderson, 656 F.2d 528, 533 (9th Cir. 1981). 

25. Goldstein v. Manhattan Indus., Inc., 758 F.2d 1435, 1443 (11th Cir.), cert. 
denied, 474 U.S. 1005, 106 S. Ct. 523 (1985). 

26. See, e.g., Bienkowski v. American Airlines, Inc., 851 F.2d 1503, 1506 (5th 
Cir. 1988); Chipollini v. Spencer Gifts, Inc., 814 F.2d 893, 897 (3d Cir.), cert. denied, 
483 U.S. 1052, 108 S. Ct. 26 (1987). 
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the court that it was actually motivated by the proffered reasons. 
See Sweeney, supra, at 25. It is sufficient if the defendant’s 
evidence raises a genuine issue of fact as to whether it discrimi- 
nated against the plaintiff.?’ 


The defendant is not required to show that it made the objectively 
‘‘correct’’ personnel determination. The university simply must provide 
a nondiscriminatory explanation for its decision.”* 

The defendant even may rely upon subjective criteria to rebut a prima 
facie case, as long as these factors are not based on age. For example, 
one court accepted an employer’s bare assertion that the younger person 
selected for a position was ‘‘more articulate and could present himself 
in his position more clearly.’’?? Nonetheless, the defendant-employer 
has to articulate a factual foundation to rebut the plaintiff’s prima facie 
case. Because defendants are not obliged to prove that they made the 
proper decision, courts should not accept wholly unsubstantiated con- 
clusions; rather, courts should require universities to provide a minimal 
factual basis to substantiate their nondiscriminatory claims. 

If an educational institution cites age-related subjective factors, those 
factors should not constitute an adequate nondiscriminatory explana- 
tion. For example, a university might reject an older applicant for an 
initial appointment because of the university’s belief that the applicant 
possessed ‘‘less scholarly potential’’ than the selected individual. If the 
university defined ‘‘potential’’ as the plaintiff's anticipated length of 
service to the department, the court should hesitate to find such a 
contention sufficient to rebut the plaintiff’s prima facie case.*° 

An adequate nondiscriminatory explanation for a challenged employ- 
ment determination negates the prima facie inference of discrimination. 
The plaintiff thereafter must demonstrate, by a preponderance of the 
evidence, that the stated rationale is really a pretext for underlying age 
discrimination. ‘‘A plaintiff may demonstrate pretext either directly, by 
showing that ‘a discriminatory reason more likely motivated the em- 
ployer or, indirectly, by showing that the employer’s proffered expla- 
nation is unworthy of credence.’’’** 

If a plaintiff presents direct evidence of discriminatory motivation, 
the plaintiff should prevail. To avoid ADEA liability under this circum- 





27. Texas Dep’t. of Community Affairs v. Burdine, 450 U.S. 248, 253-55, 101 S. 
Ct. 1089, 1093-94 (1981). 

28. See, e.g., Loeb v. Textron, Inc., 600 F.2d 1003, 1012 n.6 (ist Cir. 1979); Elliott 
v. Group Medical & Surgical Serv., 714 F.2d 556, 565-66 (5th Cir. 1983), cert. denied, 
467 U.S. 1215, 104 S. Ct. 2658 (1984). 

29. See Smithars v. Bailar, 629 F.2d 892, 895 (3d Cir. 1980). See also Williams v. 
Edward Apffels Coffee Co., 792 F.2d 1482, 1486 (9th Cir. 1986). 

30. See Pirone v. Home Ins. Co., 507 F. Supp. 1281, 1289 (S.D.N.Y. 1981), aff'd, 
742 F.2d 1430 (2d Cir. 1983). 

31. Kier v. Commercial Union Ins. Cos., 808 F.2d 1254, 1259 (7th Cir.), cert. 
denied, 481 U.S. 1029, 107 S. Ct. 1955 (1987), (quoting Texas Dep’t. of Community 
Affairs v. Burdine, 450 U.S. 248, 256, 101 S. Ct. 1089, 1095 (1981)). 
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stance, the defendant would have to convince the court that the defen- 
dant would have made the same employment determination, even had 
it not impermissibly considered the plaintiff's age. In such a case, the 
defendant would be obliged to prove, not simply articulate, that wholly 
nondiscriminatory factors would have induced it to make the identical 
decision.*? 

Most claimants whose prima facie cases have been successfully re- 
butted endeavor to establish the pretextual nature of the defendant’s 
proffered explanation by demonstrating that the employer’s stated rea- 
son simply is not credible. ‘‘The reasonableness of the employer’s 
reasons may of course be probative of whether they are pretexts. The 
more idiosyncratic or questionable the employer’s reason, the easier it 
will be to expose it as a pretext ... .’’? It is not sufficient, however, 
for the plaintiff merely to show that the defendant’s articulated expla- 
nation is irrational. The ADEA does not prohibit unreasonable employ- 
ment «ction; it only forbids age-based conduct. For the plaintiff to 
prevail, the plaintiff must convince the court that age discrimination 
actually contributed to the challenged employment decision.* 

Older applicants who are rejected for academic vacancies that are 
filled by younger persons normally would have little difficulty estab- 
lishing prima facie ADEA cases. The stated qualifications usually are 
minimal: the candidate must have attained a certain educational level 
plus provide evidence of teaching and scholarly potential. Educational 
institutions normally rebut such prima facie cases through the intro- 
duction of evidence indicating that ‘‘more qualified’’ candidates were 
selected. 

Educational institutions should make their assessments of candidates 
as objective as possible. When subjective judgments must be made, 
academic departments should ensure that only relevant subjective eval- 
uations are involved. Older applicants, who are disqualified by facially- 
neutral criteria, have to challenge the propriety of the criteria under 
the disparate impact approach. 


III. DISPARATE IMPACT APPROACH 


Legally sophisticated college and university administrators generally 
do not overtly discriminate against older employees. Nonetheless, they 
frequently apply facially-neutral employment criteria which adversely 
affect a disproportionate number of older persons. Such standards often 





32. See, e.g., Spanier v. Morrison’s Management Services, Inc., 822 F.2d 975, 979- 
80 (11th Cir. 1987). See also Price Waterhouse v. Hopkins, 109 S. Ct. 1775 (1989) 
(applying same standard to Title VII cases). This approach is entirely consistent with 29 
U.S.C. § 623(f)(3) (1982), which specifically recognizes that an employer may ‘‘discharge 
or otherwise discipline an individual for good cause.”’ 

33. Loeb v. Textron, Inc., 600 F.2d 1003, 1012 n.6 (ist Cir. 1979). 

34. See, e.g., Graefenhain v. Pabst Brewing Co., 827 F.2d 13, 20-21 (7th Cir. 1987); 
Gray v. New England Tel. & Tel. Co., 792 F.2d 251, 255 (ist Cir. 1986). 
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are objective. For example, colleges and universities may refuse to 
extend offers of initial employment to persons who are unlikely to 
become national or international scholars in their fields. Universities 
may discount the scholarly potential of researchers who are likely to 
work fifteen or twenty years instead of thirty or thirty-five years. Some 
institutions may administer standardized tests in the subjects the ap- 
plicant will teach. A physical-science department may prefer applicants 
who have recently completed their graduate education, because such 
candidates possess up-to-date knowledge of recent field developments. 

Reliance upon such factors may disadvantage older persons. If uni- 
versities interpret scholarly ‘‘potential’’ to mean that candidates must 
have published a certain number of articles by a certain age, the 
standard would disqualify many individuals who have entered the field 
at more advanced ages. Because older persons are less likely to have 
recently encountered standardized tests that measure subject knowl- 
edge, the use of standardized tests in employment decisions may 
disadvantage a large percentage of older persons. The refusal to con- 
sider—for initial appointments—those persons who completed their 
graduate education more than five years ago clearly has a negative 
impact upon older applicants. 


A. Proof of Disparate Impact 


Older individuals who have been disadvantaged by facially-neutral 
employment standards may use the ADEA to challenge the propriety 
of such standards. Claimants initially must demonstrate that the em- 
ployment criteria have a disparate impact upon persons aged 40 and 
above.** Under the Equal Employment Opportunity Commission’s (EEOC) 





35. See, e.g., Geller v. Markham, 635 F.2d 1027, 1032-34 (2d Cir. 1980), cert. 
denied, 451 U.S. 945, 101 S. Ct. 2028 (1981); Leftwich v. Harris-Stowe State College, 
702 F.2d 686, 690-91 (8th Cir. 1983); Massarsky v. General Motors Corp., 706 F.2d 111, 
120-21 (3d Cir.), cert. denied, 464 U.S. 937, 104 S. Ct. 348 (1983). See generally Note, 
Disparate Impact Analysis and the Age Discrimination in Employment Act, 68 Minn. L. 
REv. 1038 (1984); Note, Age Discrimination and the Disparate Impact Doctrine, 34 STAN. 
L. REv. 837 (1982). 

In Lowe v. Commack Union Free School Dist., 886 F.2d 1364 (2d Cir. 1989), the 
United States Court of Appeals for the Second Circuit held that a prima facie disparate- 
impact case can only be established when a plaintiff can show that a challenged factor 
adversely affects persons 40 or older to a greater degree than persons under 40. The 
court indicated that comparisons could not be made between subgroups of individuals 
over 40. Although such reasoning might have initial appeal, it ignores Congress’ pro- 
scription of all employment discrimination based upon age. If a particular criterion 
disadvantages persons over 70 far more than persons under 60 or 50, a court should 
allow a disparate-impact case even though there is no statistical disparity by those 
individuals 40 or older and those under 40. A 70-year-old plaintiff may establish a prima 
facie discriminatory-treatment case by showing that a 45- or 50-year-old individual 
received preferential treatment. See supra notes 42-46 and accompanying text. Such a 
plaintiff similarly should be permitted to challenge a facially-neutral factor which unfairly 
discriminates in favor of such a 45- or 50-year-old. 
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Uniform Guidelines on Employee Selection Procedures, plaintiffs may 
establish a prima facie case by introducing statistical evidence indicat- 
ing that persons 40 and over satisfy the relevant criterion at a rate that 
is less than four-fifths the rate achieved by people under 40.*%° For 
example, if 90% of applicants under 40 are perceived as having suffi- 
cient time to become established scholars while only 55% of applicants 
40 and older are found to possess this potential, a disparate impact 
would be present. The 55% ‘‘pass’’ rate for those covered by the ADEA 
is less than four-fifths (i.e., less than 72%) of the 90% ‘‘pass’’ rate for 
noncovered persons. 

Courts traditionally have applied the disparate-impact model to fa- 
cially-neutral, objective employment criteria, such as general-intelli- 
gence tests and diploma requirements. Academic departments, however, 
frequently rely upon subjective considerations in making employment 
decisions. For example, interview assessments often are crucial when 
choosing among applicants for initial appointments. Senior faculty 
members’ ‘‘feelings’’ about their junior colleagues may control tenure 
decisions. Such subjective input may place older candidates at a dis- 
advantage. 

When filling faculty positions, faculty members may consciously or 
subconsciously downgrade older candidates, because of their stereotyp- 
ical belief that age reduces dynamism. Younger faculty members also 
may believe that they would not interact with a 50- or 60-year-old 
assistant professor as well as with a 30- or 40-year-old faculty member. 
Older academics may encounter similar difficulties when the university 
considers them for tenure. Tenured faculty members may compare the 
scholarly works of older academics with those of tenured professors 
who are the same age, instead of with other assistant or associate 
professors. 

Persons 40 and older who are adversely affected by subjective criteria 
should be able to challenge those criteria under the ADEA. In Watson 
v. Fort Worth Bank and Trust,” a Title VII case, the United States 
Supreme Court unanimously recognized that courts should apply the 
disparate-impact model, rather than the discriminatory-treatment ap- 
proach, to subjective employment standards. Older persons thus may 
establish prima facie ADEA cases through the introduction of data 
which demonstrate that subjective employment factors have a statisti- 
cally-significant disparate impact upon individuals 40 and older. 

In many instances, hiring and promotion decisions are not made 
according to a specific standard but by diverse criteria. While some of 
the factors may be objective, others may be subjective. Recently, in 
Wards Cove Packing Co. v. Atonio,** a closely-divided United States 
Supreme Court indicated that plaintiffs who are disadvantaged because 





36. See 29 C.F.R. § 1607.4(D) (1988). 
37. 108 S. Ct. 2777 (1988). 
38. 109 S. Ct. 2115 (1989). 
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of the simultaneous application of several employment factors cannot 
establish prima facie disparate-impact cases merely by demonstrating 
that the combined adverse impact of the various standards is greater 
for members of their class (i.e., persons 40 and older) than for other 
groups: ‘‘As a general matter, a plaintiff must demonstrate that it is 
the application of a specific or particular employment practice that has 
created the disparate impact under attack. Such a showing is an integral 
part of the plaintiff’s prima facie case in a disparate-impact suit... .’’* 

The specificity requirement in Wards Cove Packing makes it difficult 
for older claimants to establish prima facie disparate-impact cases 
against universities. Hiring and promotion decisions for professorial 
positions rarely are based upon one or two particular criteria. Colleges 
and universities usually make personnel decisions on a holistic basis, 
using many objective and subjective standards, each differently weighted 
by voting faculty members. Unless individuals who are disqualified by 
the combined application of the different standards know which specific 
aspect of the personnel process has disadvantaged them, a literal ap- 
plication of Wards Cove Packing will make it extremely difficult to 
establish a prima facie disparate-impact case. 

Lower courts should not require mathematical exactitude concerning 
such nebulous personnel decisions. When statistical experts introduce 
data developed through regression analyses indicating that specific 


elements of multifaceted hiring or promotional policies have signifi- 
cantly disadvantaged individuals 40 and older, prima facie disparate- 
impact cases should be sustained. 


B. Applicable Validation Techniques 


In Wards Cove Packing, a five-Justice majority radically modified the 
burden-of-proof standards applicable to disparate-impact cases. A re- 
view of prior doctrines highlights the substantial changes precipitated 
by the new Wards Cove Packing rules, and aids in predicting how 
lower courts will apply the disparate-impact doctrine in future cases. 

Griggs v. Duke Power Co.,*° Albermarle Paper Co. v. Moody,*' and 
their progeny enunciated the traditionally-applied disparate-impact pro- 
cedures. Once a plaintiff showed that a facially-neutral employment 
standard had a disparate impact upon individuals 40 and older, ‘‘the 
burden shift[ed] to the employer to show that the practice hfad] a 
manifest relationship to the employment in question, the touchstone 
being business necessity and successful job performance.’’*? The Uni- 
form Guidelines on Employee Selection Procedures described three 





. Id. at 2124-25. 

. 401 U.S. 424, 91 S. Ct. 849 (1971). 

. 422 U.S. 405, 95 S. Ct. 2362 (1975). 

. Allison v. Western Union Tel. Co., 680 F.2d 1318, 1322 (11th Cir. 1982). See 
Geller v. Markham, 635 F.2d 1027, 1032 (2d Cir. 1980), cert. denied, 451 U.S. 945, 101 
S. Ct. 2028 (1981). 
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alternative statistical techniques that defendants could use to demon- 
strate the ‘‘job-related’’ nature of a challenged employment standard: 
(1) ‘‘criterion-related’’ or ‘‘empirical’’ validation; (2) ‘‘content’’ vali- 
dation; and (3) ‘‘construct’’ validation. 

Under ‘‘criterion-related’’ or ‘‘empirical’’ validation, the defendant- 
institution had to establish a statistically-significant relationship be- 
tween the pertinent criterion (e.g., a standardized test measuring knowl- 
edge of the relevant subject matter) and a factor, such as teaching ability 
or scholarly productivity, which is associated with successful job per- 
formance.** If the institution used subjective supervisory evaluations, 
courts usually required a detailed explication of the bases for those 
assessments to ensure that stereotypical beliefs regarding the capabilities 
of older workers had not prejudiced the overall ratings against senior 
applicants. 

Under circumstances in which it would be unfair to apply an identical 
standard to both older and younger persons, courts required ‘‘differ- 
ential’’ validation.** This technique was appropriate whenever there 
was reason to believe that one score for older individuals would be as 
predictive of successful job performance as a different score for younger 
people. For example, because older persons tend to perform less well 
on standardized tests than their younger counterparts, educational in- 
stitutions might be obliged to establish a lower test cutoff for older 
employees that would be as indicative of teaching potential as a higher 
score would be for recent college graduates. 

Courts applied ‘‘content’’ validation to assessment techniques which 
approximated the actual tasks to be performed in the position in 
question.*® For example, a college or university could ask applicants 
for an academic appointment to conduct a seminar for current faculty 
members which would simulate classroom circumstances. Courts eval- 
uating the validity of such a procedure sought confirmation that the 
faculty’s assessment of teaching potential was not adversely influenced 
by irrelevant age-based considerations. 

Courts applied ‘‘construct’’ validation techniques to factors that meas- 
ured nonquantifiable traits which appeared to be related to successful 





43. 29 C.F.R. § 1607.14(B) (1988) describes the technical standards relating to 
“‘criterion-related’’ validation. A relationship between the challenged criterion and job 
performance had to be demonstrated that was statistically significant at the 0.05 level, 
which meant that the likelihood of such a relationship occurring by random chance was 
no more than one in twenty. See 29 C.F.R. § 1607.14(B)(5) (1988). 

44. See 29 C.F.R. § 1607.14(B)(2) (1988). Even when older supervisors conduct 
performance appraisals of other senior personnel, their assessments may be biased by 
stereotypical beliefs concerning the abilities of older people. See Bird & Fisher, Thirty 
Years Later: Attitudes Toward the Employment of Older Workers, 71 J. APPLIED Psycu. 
515, 516-17 (1986). 

45. See 29 C.F.R. § 1607.14(B)(8) (1988). 


46. 29 C.F.R. § 1607.14(C) (1988) describes the standards pertaining to ‘‘content’’ 
validation. 
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job performance.*’ For example, a college or university might use tests 
which measure enthusiasm and the ability to articulate, believing that 
such traits would be predictive of teaching capability. Educational 
institutions which planned to rely upon ‘‘construct’’ procedures to 
validate such tests initially had to determine those nonquantifiable 
personal traits demonstrably relevant to job performance. The institu- 
tions then had to locate or design an assessment device which reason- 
ably measured those traits. The EEOC required them to establish a 
statistically-significant correlation between such tests and the personal 
traits being measured, and, whenever feasible, between the results on 
such tests and actual job performance. 

When an institution used cutoff scores to disqualify candidates below 
particular levels, the institution had to establish cutoffs that were 
‘“‘reasonable and consistent with normal expectations of acceptable 
proficiency within the work force.’’*® Courts did not permit colleges 
and universities to rely upon artificially elevated cutoff scores which 
disqualified greater numbers of persons 40 and older. Courts considered 
the marginal benefits of such raised scores insufficient to establish the 
business-related nature of the discriminatory screening device. 

Even when defendants were able to establish ‘‘empirical,’’ ‘‘content,’’ 
or ‘‘construct’’ validation for a particular employment criterion, ad- 
versely-affected individuals still could challenge that standard. Courts 


gave applicants the opportunity to demonstrate the availability of an 
alternative selection device which was equally predictive of job per- 
formance but had a less discriminatory impact upon older persons. If 
predictive capacities were relatively equal and entities did not select 
the evaluation technique which had the least disparate impact, courts 
assumed that the defendants intentionally discriminated against the 
disadvantaged group.” 


C. Wards Cove Packing Approach 


The majority in Wards Cove Packing decided that previous decisions 
had inappropriately transferred the burden of proof to defendant-em- 
ployers in disparate-impact cases after the plaintiffs made prima facie 
showings. The five Justices concluded that the disparate impact ap- 
proach should be more analogous to the discriminatory-treatment meth- 
odology. As a result, once prima facie disparate-impact cases are 
established, the burden of articulating legitimate business justifications 
in support of the challenged practices shifts to the defendant.*' Such 





47. 29 C.F.R. § 1607.14(D) (1988) describes the standards pertaining to ‘‘construct”’ 
validation. 

48. See 29 C.F.R. § 1607.14(D)(3) (1988). 

49. 29 C.F.R. § 1607.5(H) (1988). 

50. See 29 C.F.R. § 1027, 1032 (2d Cir. 1980), cert. denied, 451 U.S. 945, 101 S. 
Ct. 2028 (1981). 

51. See Wards Cove Packing Co., 109 S. Ct. at 2125-26. See also Watson, 108 S. 
Ct. at 2790 (1988). 
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employers will no longer be obliged to demonstrate that the challenged 
criteria are ‘‘job related’’ through ‘‘empirical,’’ ‘‘content,’’ or ‘‘con- 
struct’’ validation techniques. 

After the employer proffers a justification, a court must determine 
whether that explanation is plausible. 


The touchstone of this inquiry is a reasoned review of the em- 
ployer’s justification for his use of the challenged practice. A mere 
insubstantial justification in this regard will not suffice, because 
such a low standard of review would permit discrimination to be 
practiced through the use of spurious, seemingly neutral employ- 
ment practices. At the same time, though, there is no requirement 
that the challenged practice be ‘‘essential’’ or ‘‘indispensable’’ to 
the employer’s business for it to pass muster; this degree of 


scrutiny would be almost impossible for most employers to 
meet.... * 


Once the defendant-employer articulates a legitimate business justi- 
fication for its standard, the burden remains upon the plaintiff. The 
plaintiff thereafter must prove that the employer is using the challenged 
factor to discriminate against members of a protected class. A plaintiff 
may satisfy this burden of proof in either of two ways. In a few cases, 
the plaintiff may be able to present direct testimony indicating that the 
defendant-employer’s proffered justification is really a pretext for im- 
permissible discrimination. The plaintiff alternatively may introduce 
evidence demonstrating that a less discriminatory alternative exists, 
one equally predictive of job performance, and that the business entity 
failed to adopt it. 

Although the new Wards Cove Packing approach relieves defendant- 
employers of the traditional burden of proving that challenged employ- 
ment criteria are actually ‘‘job related,’’ the new doctrine does not 
make the usual validation techniques obsolete. Reliance upon such 
validation procedures merely will be moved from the second stage to 
the third stage of the judicial process. During the second phase, defen- 
dants no longer will be required to demonstrate that employment 
standards having a disparate impact upon protected groups are ‘‘job 
related.’’ They only will have to articulate legitimate business justifi- 
cations to support the use of such factors. Once they have satisfied this 
limited burden, the third stage will commence, and plaintiffs will be 
given the opportunity to show the existence of less discriminatory, 
equally predictive alternatives. To establish the availability of such 
substitute techniques, plaintiffs undoubtedly will use ‘‘empirical,”’’ 
“‘content,’’ and ‘‘construct’’ validation approaches. 

As plaintiffs rely upon traditional validation procedures to establish 
the existence of less discriminatory, equally predictive alternatives, 





52. Wards Cove Packing Co., 109 S. Ct. at 2126. 
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defendant-employers will be compelled to conduct their own validation 
assessments to counter the plaintiffs’ stage-three presentations. Wards 
Cove Packing shifts the burden of proof from defendant-employers back 
to plaintiffs with respect to such validation procedures. The decision 
makes it far more difficult for plaintiffs to challenge employment 
practices having a disparate impact upon protected groups. Nonetheless, 
both plaintiffs and defendants will continue to rely upon the results of 
‘“‘empirical,’’ ‘‘content,’’ and ‘‘construct’’ validation procedures.* 


IV. BONA FIDE OCCUPATIONAL QUALIFICATIONS 


Businesses occasionally decide that advancing age precludes safe and 
efficient job performance in certain positions. Although such personnel 
determinations obviously involve age-based considerations, courts per- 
mit them if the employer can demonstrate that the age limitations 
constitute ‘‘bona fide occupational qualifications’’ (BFOQs) for the work 
in question. After the ADEA no longer permits the mandatory retirement 
of tenured professors, colleges and universities may attempt to use the 
BFOQ exception to preclude the continued employment of individuals 
past a certain age. Courts almost certainly will reject such efforts to 
establish BFOQ limitations. 

The ADEA specifically provides that ‘‘[ijt shall not be unlawful for 
an employer ... to take any action otherwise prohibited ... where 
age is a bona fide occupational qualification reasonably necessary to 
the normal operation of the particular business . . . .’’** In Western Air 
Lines, Inc. v. Criswell,5> the United States Supreme Court delineated 
the factors pertinent to BFOQ determinations. The Court emphasized 
that Congress intended the BFOQ exemption to be ‘‘an extremely narrow 
exception’’ to the general ADEA proscription against age discrimina- 
tion.** It further indicated that ‘‘the ADEA requires that age qualifica- 
tions be something more than ‘convenient’ or ‘reasonable’; they must 
be ‘reasonably necessary . . . to the particular business.’ ’’*’? The Court 
then articulated the fundamental burden of proof an employer must 
satisfy to sustain a BFOQ defense: 


The employer could establish that it ‘‘had reasonable cause to 
believe, that is, a factual basis for believing, that all or substantially 





53. Senator Howard Metzenbaum already has introduced the Fair Employment 
Reinstatement Act (S. 1261) which would legislatively overturn the Wards Cove Packing 
decision and reestablish the traditional Griggs-Albermarle approach requiring defendant- 
employers to demonstrate the validity of employment criteria that have a disparate impact 
upon protected groups. See 131 Lab. Rel. Rep. (BNA) 309 (July 3, 1989). It is quite 
possible that some statutory modifications ultimately will be enacted. 

54. 29 U.S.C. § 623(f)(1) (1982). 

55. 472 U.S. 400, 105 S. Ct. 2743 (1985). 

56. Id. at 412. 

57. Id. at 414. 
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all [persons over the age limitation] would be unable to perform 
safely and efficiently the duties of the job involved... .’’ 
[A]lternatively, the employer could establish that age was a legit- 
imate proxy for the safety-related job qualifications by proving that 
it is ‘impossible or highly impractical’’ to deal with the older 
employees on an individualized basis.** 


In most employment settings, businesses have difficulty substantiat- 
ing BFOQ assertions. Courts appropriately have limited the BFOQ 
exemption ‘‘to those cases in which ‘the essence of the business op- 
eration would be undermined by not hiring members of [the younger 
group] exclusively.’’’** Courts thus have recognized that mere customer 
preference is insufficient to sustain a BFOQ claim.© Courts similarly 
have acknowledged that ‘‘economic factors cannot be the basis for a 
BFOQ, since precisely those considerations were among the targets of 
the ADEA.’’® 

The vast majority of cases in which courts have sustained BFOQ 
claims have involved safety-sensitive positions, such as those of pilots,®? 
police, and firefighters.** Courts upholding BFOQ age limitations have 
indicated that if the relevant jobs concern public safety, and the eco- 
nomic and human risks associated with inadequate job performance are 
high, businesses endeavoring to establish BFOQ exemptions have ‘‘a 


correspondingly lighter burden to show that [their] criteria are job- 
related.’’** Educational institutions clearly could not use such reason- 
ing. 

Age should be accepted as a legitimate proxy for job capacity only 
if empirical evidence demonstrates that the physiological changes as- 
sociated with aging meaningfully decrease safe and efficient job per- 





58. Id. (quoting Usery v. Tamiami Trail Tours, Inc., 531 F.2d 224, 235 (5th Cir. 
1976)). 

59. Usery v. Tamiami Trail Tours, Inc., 531 F.2d 224, 235 (5th Cir. 1976) (emphasis 
in original) (quoting Diaz v. Pan Am. World Airways, Inc., 442 F.2d 385, 388 (5th Cir.), 
cert. denied, 404 U.S. 950, 92 S. Ct. 275 (1971)). 

60. Cf. Diaz v. Pan Am. World Airways, Inc., supra note 59, at 389 (Title VII 
gender BFOQ case). 

61. Orzel v. City of Wauwatosa Fire Dep’t., 697 F.2d 743, 755 (7th Cir.), cert. 
denied, 464 U.S. 992, 104 S. Ct. 484 (1983). See Smallwood v. United Airlines, Inc., 
661 F.2d 303, 307 (4th Cir. 1981), cert. denied, 456 U.S. 1007, 102 S. Ct. 2299 (1982); 
EEOC v. County of Los Angeles, 706 F.2d 1039, 1042 (9th Cir. 1983), cert. denied, 464 
U.S. 1073, 104 S. Ct. 984 (1984). 

62. See, e.g., Williams v. Hughes Helicopters, Inc., 806 F.2d 1387 (9th Cir. 1986). 
See also 14 C.F.R. § 121.383(c) (1988) (Federal Aviation Administration regulation 
prohibiting commercial pilots from flying after they reach age 60). 

63. See, e.g., EEOC v. Missouri State Highway Patrol, 748 F.2d 447 (8th Cir. 1984), 
cert. denied, 474 U.S. 828, 106 S. Ct. 88 (1985); Stewart v. Smith, 673 F.2d 485 (D.C. 
Cir. 1982). 

64. Hodgson v. Greyhound Lines, Inc., 499 F.2d 859, 862 (7th Cir. 1974), cert. 
denied, 419 U.S. 1122, 95 S. Ct. 805 (1975). See Western Air Lines, Inc. v. Criswell, 
472 U.S. 400, 419-20, 105 S. Ct. 2743, 2754 (1985). 
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formance and it would be impossible or highly impractical to consider 
age on an individualized basis. Whenever current medical knowledge 
is sophisticated enough to permit an individualized assessment of each 
applicant’s ability, courts should reject blanket age limitations.® ‘‘In- 
creasingly, it is being recognized that mandatory retirement based solely 
upon age is arbitrary and that chronological age alone is a poor indicator 
of ability to perform a job. Mandatory retirement does not take into 
consideration actual differing abilities and capacities.’’** Courts should 
not permit colleges and universities to employ the narrow BFOQ ex- 
ception to circumvent the intent of Congress to proscribe mandatory 
retirement policies. Such institutions certainly possess the capacity to 
assess teaching and research capabilities on an individualized basis and 
to determine when particular professors are no longer able to discharge 
their specific academic duties in an acceptable manner. 

Although physical capabilities do decline with age, it is important 
to acknowledge that ‘‘the overall performance of older workers, partic- 
ularly when strenuous physical labor is not entailed, compares favorably 
with that of the younger workers.’’®” Studies also demonstrate that job 
performance may be maintained or even enhanced for older employees 
who are provided with the opportunity to assume new and challenging 
roles. Colleges and universities may revitalize the pedagogical interests 
of ‘‘burned-out’’ professors by asking them to teach new courses or to 
substitute for colleagues on leave. Senior academics also may serve as 
mentors to assistant or associate professors. Using older professors as 
editors of in-house journals may stimulate dormant scholarly interests. 

When educational institutions attempt to enhance the declining teach- 
ing or research skills of older professors, some professors may be 
unwilling or unable to improve their poor performances. In such in- 
stances, colleges or universities need not rely upon the narrow BFOQ 
exception. They simply may discharge such persons for cause—as long 
as their decisions are not impermissibly influenced by age.” 


V. REASONABLE FACTORS OTHER THAN AGE 


Section 4(f)(1) of the ADEA states that ‘‘[iJt shall not be unlawful for 
an employer . . . to take any action otherwise prohibited . . . where the 





65. See, e.g., Houghton v. McDonnell Douglas Corp., 553 F.2d 561, 563-64 (8th 
Cir. 1977), cert. denied, 434 U.S. 966, 98 S. Ct. 506 (1977). 

66. H.R. Rep. No. 527, 95th Cong., 1st Sess. 2 (1977). 

67. Kovarsky & Kovarsky, Economic, Medical and Legal Aspects of the Age Dis- 
crimination Laws in Employment, 27 VAND. L. REv. 839, 845 (1974). 

68. See Waldman & Avolio, A Meta-Analysis of Age Differences in Job Performance, 
71 J. APPLIED PsycH. 33 (1986). 

69. ‘‘Congress made plain that the age statute was not meant to prohibit employ- 
ment decisions based on factors that sometimes accompany advancing age, such as 
declining health or diminished vigor and competence.’’ Loeb v. Textron, Inc., 600 F.2d 
1003, 1016 (ist Cir. 1979). See also Weihaupt v. American Medical Ass’n., 874 F.2d 
419, 429-30 (7th Cir. 1989). 
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differentiation is based on reasonable factors other than age.’’”° This 
statutory exemption appears redundant. If a defendant-employer actu- 
ally has based its challenged personnel decision upon some ‘‘factor 
other than age,’’ the plaintiff could not prevail under the ADEA. In a 
discriminatory treatment case, the business entity’s proffered nondis- 
criminatory justification would rebut the plaintiff's prima facie case. 
Under the disparate impact approach, a plaintiff theoretically would 
not be able to establish that the employer’s practice had a statistically 
significant adverse impact upon older persons if the employer truly 
based its action upon a ‘‘factor other than age.’’ Because courts have 
refused to assume that Congress intended this provision to be wholly 
redundant, they have recognized the applicability of this exception to 
certain facially-neutral practices which actually disadvantage older per- 
sons more than younger persons. 

Business entities generally have relied upon the ‘‘factor other than 
age’’ provision to exempt personnel determinations based upon labor- 
cost considerations. For example, educational institutions experiencing 
financial difficulties frequently attempt to reduce labor costs. If a college 
or university were to impose equal salary reductions on all employees, 
no ADEA issues would be raised. If, however, an entity were to lower 
the compensation of only those persons earning over a certain amount, 
the entity might encounter ADEA liability. Because the more highly 
paid people likely would be 40 or older, claimants could establish a 
disparate impact. The institution might defend its compensation reduc- 
tion program by arguing that a ‘‘factor other than age’’ caused the 
institution to reduce only the salaries of professors who could most 
afford it. Nevertheless, if the vast majority of individuals suffering the 
challenged salary reductions were 40 or older, it would be difficult for 
a court to conclude that the personnel decision truly has been based 
on a “factor other than age.’’”? 

Employers desiring to achieve substantial labor-cost savings usually 
must furlough employees. Entities that reduce personnel by reverse 
seniority should encounter no ADEA problems if it lays off junior 
employees ahead of senior employees. Such a practice tends to favor 
older workers who have attained seniority. In those instances in which 
the university retains more senior employees under 40 while the uni- 
versity terminates less senior persons over 40, the bona fide seniority 
system exemption” would preclude liability. 





70. 29 U.S.C. § 623(f)(1) (1982). 

71. Cf. Metz v. Transit Mix, Inc., 828 F.2d 1202, 1205-06 (7th Cir. 1987). The 
EEOC specifically has indicated that ‘‘[a] differentiation based on the average cost of 
employing older employees as a group is unlawful except with respect to employee- 
benefit plans which qualify for the section 4(f)(2) exception.’’ 29 C.F.R. § 1625.7(f) 
(1988). 

72. See 29 U.S.C. § 623(f)(2) (1982). Reliance upon length-of-service might dis- 
advantage women and minority professors hired more recently than senior non-minority 
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Some colleges or universities may attempt to obtain more dramatic 
cost savings by laying off their more highly compensated personnel 
first. For example, a department consisting of 20 employees, in which 
two cost”? $80,000 per year, four cost $55,000 per year, six cost $45,000 
per year, and eight cost $40,000 per year, may want to reduce labor 
costs by $160,000. If the university lays off lower-cost professors first, 
the department would have to eliminate four positions. The department 
could alternatively achieve the identical reduction by simply terminat- 
ing the two highest-cost individuals. Because the two $80,000 per year 
employees probably would be 40 or older, while the individuals costing 
only $40,000 per year likely would be under 40, the two furloughed 
individuals should be able to establish prima facie discriminatory- 
treatment cases. 

Courts should refuse to permit educational institutions to rely upon 
the ‘‘factor other than age’’ exception when they lay off higher paid 
older professors ahead of their lower paid younger colleagues. Such a 
practice would be inextricably linked to the advanced ages of the more 
highly compensated persons who are laid off. 


Courts have . . . emphatically rejected business practices in which 
‘the plain intent and effect ... was to eliminate older workers 
who, had built up, through years of satisfactory service, higher 
salaries than their younger counterparts... .’’ [I]t would under- 
mine the goals of the ADEA to recognize cost-cutting as a non- 
discriminatory justification for an employment decision.” 


In those instances in which an academic institution must lay off either 
a higher-wage older faculty member or a lower-wage professor it should, 
at a minimum, offer the older individual continued employment in 
exchange for a compensation reduction. 

Attempts by colleges and universities to reduce labor costs may not 
focus directly upon professor-compensation levels. Such entities alter- 
natively may rely upon other facially-neutral factors which only indi- 
rectly concern remuneration levels. For example, academic institutions 





males. Nonetheless, the Title VII bona fide seniority system exemption set forth in 42 
U.S.C. § 2000e-2(h) (1980) precludes a finding of impermissible race or gender discrim- 
ination, unless it can be shown that the seniority system either had its genesis in 
discrimination or was applied in an intentionally discriminatory manner. See International 
Brotherhood of Teamsters v. United States, 431 U.S. 324, 353-56, 97 S. Ct. 1843, 1863- 
65 (1977). 

73. Such labor ‘‘costs’’ include both salary and employer-financed fringe benefit 
obligations, such as social security contributions, worker and unemployment compen- 
sation premiums, health care coverage, and pension plan contributions. 

74. Metz v. Transit Mix, Inc., 828 F.2d 1202, 1206-07 (7th Cir. 1987) (quoting 
Leftwich v. Harris-Stowe State College, 702 F.2d 686, 691 (8th Cir. 1983)). See generally 
Note, The Cost of Growing Old: Business Necessity and the Age Discrimination in 
Employment Act, 88 YALE L.J. 565 (1979). 
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may lay off their ‘‘least productive’’ employees. If productivity is 
measured in terms of students taught or articles published per $10,000 
of compensation, institutions are likely to give comparatively lower 
evaluations to the more highly paid, older professors. Older professors 
similarly would be at a disadvantage if the university based layoffs 
upon such factors as perceived willingness to teach new courses. 
Department heads may assume that older professors would be less 
receptive to such changes than younger professors. 

Once it is shown that such a facially-neutral assessment criterion has 
a disparate impact upon persons 40 and older, the burden shifts to the 
institution to articulate a legitimate business justification to support the 
applicable standard. The adversely-affected older professors may then 
demonstrate that a less discriminatory alternative exists which would 
satisfy equally the institution’s fiscal needs. For example, older profes- 
sors may argue that the university could adopt general wage reductions 
or job-sharing plans to reduce costs, and have a less significant impact 
upon older personnel. Courts should hesitate to permit colleges and 
universities to employ such an indirect cost factor to precipitate the 
termination of a disproportionate percentage of senior academics. Courts 
should sustain the challenged employment criterion only in those 
instances in which the challenged standard is meaningfully related to 
bona fide operational considerations and the adversely affected older 
professors are unable to suggest a less discriminatory alternative pro- 
cedure. 

Academic administrators may fear that the ADEA will make it ex- 
tremely difficult for them to reward more productive younger faculty 
members at the expense of some of their senior colleagues. Universities 
may be liable under ADEA if they raise the salaries of younger professors 
substantially more than the salaries of less accomplished older associ- 
ates. University personnel decisions should be protected under the 
‘factor other than age’’ exception, however, as long as universities 
base the decisions upon age-neutral performance standards which equally 
affect older and younger faculty members.’> 


VI. VOLUNTARY RETIREMENT INCENTIVE PLANS 


Because the mandatory retirement of tenured professors most likely 
will be unlawful after January 1, 1994, academic institutions will no 
longer be able to insist that senior personnel accept superannuation at 
the traditional age of 65 or 70. Colleges and universities will have to 
allow professors who wish to continue teaching to do so as long as 
they meet expected performance standards. Colleges and universities 





75. Cf. Winkes v. Brown Univ., 747 F.2d 792 (ist Cir. 1984) (providing female 
faculty member with substantial increase to match outside offer reflecting that person’s 
market value based upon ‘‘factor other than sex’’ under Equal Pay Act, 29 U.S.C. § 
206(d)(1) (1982)). See also Horner v. Mary Inst., 613 F.2d 706, 714-15 (8th Cir. 1980). 
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that wish to induce older faculty members to accept pension rights 
voluntarily will have to adopt incentive programs which reward those 
who retire prematurely.“ Such incentive programs must be wholly 
voluntary and may not penalize those who do not accept the programs’ 
inducements. 

Section 4(f)(2) of the ADEA” specifically exempts ‘‘bona fide em- 
ployee benefit plans.’’ To fit within the section 4(f)(2) exemption, a 


voluntary retirement incentive program must satisfy certain prerequis- 
ites: 


. The program must be an ‘‘employee benefit plan’’ which pro- 
vides benefits for employees; 

. The program must be a ‘“‘genuine employee benefit plan and 
not a sham ... [and ijt must provide substantial benefits for 
employees .... An unreasonably infinitesimal benefit would 
brand the plan as a subterfuge to evade the provisions of the 
statute;’’”* 

. The plan must have a ‘‘systematic and interrelated structure;’’” 
and 

. “The plan must not be a subterfuge to evade the purposes of 
the statute to eliminate discrimination based on age.’’®° 


A bona fide voluntary retirement incentive plan would not disadvan- 
tage older professors: 


Provided the employee may decline the offer and keep working 
under lawful conditions, the offer makes him better off. He has 
an additional option, one that may be ... worth a good deal of 
money. He may retire, receive the value of the package, and either 
take a new job (increasing his income) or enjoy new leisure. He 
also may elect to keep working and forfeit the package. This may 
put him to a hard choice; he may think the offer too good to 
refuse, but this is not Don Corleone’s ‘‘Make him an offer he can’t 





76. See generally J. CHRONISTER & T. KEPPLE, INCENTIVE EARLY RETIREMENT PROGRAMS 
FOR FACULTY (1987). 

77. 29 U.S.C. § 623(f)(2) (1982) provides that ‘‘{ijt shall not be unlawful for an 
employer .. . to observe the terms of . . . any bona fide employee benefit plan such as 
a retirement, pension, or insurance plan, which is not a subterfuge to evade the purposes 
of [the ADEA], except that no such employee benefit plan shall excuse the failure to hire 
any individual ... or permit the involuntary retirement of any individual . . . because 
of the age of such individual.”’ 

78. Patterson v. Independent School Dist. No. 709, 742 F.2d 465, 466 (8th Cir. 
1984). 

79. See generally Reinhart, Interpreting Section 4(f)(2) of the ADEA: Does Anyone 
Have a ‘‘Plan?’’, 135 U. Pa. L. REv. 1055 (1987). 

80. Patterson v. Independent School Dist. No. 709, 742 F.2d 465, 467 (8th Cir. 
1984). See 29 C.F.R. § 1625.10(a)(1) (1988). 
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refuse ... .’’ When one option makes the recipient better off, and 
the other is the status quo, then the offer is beneficial.** 


In Public Employees Retirement System of Ohio v. Betts,** the United 
States Supreme Court modified rules that lower courts developed to 
determine whether discriminatory fringe-benefit programs were exempt 
under section 4(f)(2). The Betts Court decided that an employee-benefit 
plan does not constitute a ‘‘subterfuge to evade the purposes of [the 
ADEA]”’ unless it discriminates against older professors with respect to 
the nonfringe-benefit terms and conditions of their employment.®* The 
Betts majority further determined that the language of section 4(f)(2) 
merely describes the limited forms of fringe-benefit plan discrimination 
proscribed by the ADEA and does not comprise an ‘‘affirmative de- 
fense.’’ As a result, instead of requiring defendant-employers to estab- 
lish that the section 4(f)(2) exemption applies to discriminatory fringe- 
benefit programs, Betts obligates plaintiffs challenging such restrictions 
to demonstrate that the discriminatory features adversely affect the 
nonfringe-benefit conditions of their employment.* 

Betts makes it difficult for older professors, disenfranchised by dis- 
criminatory fringe-benefit program rules, to challenge successfully such 
disparate provisions under the ADEA. They now must prove that such 
rules have diminished their nonfringe-benefit employment rights or 
have directly or constructively required their involuntary retirement. 
Because the Betts decision contravenes the ADEA and angers groups 
representing the interests of older persons, Congress likely will modify 
Betts’ holding in the near future.*® This Article therefore will contrast 
the pre-Betts approach of lower courts with the post-Betts approach, 
which ‘: opposed to section 4(f)(2). 

Piior .3 Betts, if a retirement-incentive program discriminated against 
older professors, courts usually found the program contravened the 
ADEA.* An institution therefore could not offer retirement incentives 





81. Henn v. National Geographic Soc’y., 819 F.2d 824, 826 (7th Cir. 1987), cert. 
denied, 484 U.S. 964, 108 S. Ct. 454 (1987). 

82. 109 S. Ct. 2854 (1989). 

83. 109 S. Ct. at 2865-67. 

84. Id. at 4937, 109 S. Ct. at 2868. This aspect of the Betts holding is contrary to 
the traditional rule requiring parties relying upon such statutory exemptions to demon- 
strate their applicability. See, e.g., Western Air Lines, Inc. v. Criswell, 472 U.S. 400, 
414, 105 S. Ct. 2743, 2751-52 (1985). 

85. Members of the Senate and House Aging Committees already have introduced 
legislation that would overturn Betts and codify the prior lower-court decisions that limit 
the employee benefit plan exemption to age-related cost factors. See Daily Lab. Rep. 
(BNA) No. 150, A-1 (Aug. 7, 1989). 

86. In Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 121 (1985), the United 
States Supreme Court recognized that ‘‘[a] benefit that is part and parcel of the employ- 
ment relationship may not be doled out in a discriminatory fashion, even if the employer 
would be free . . . not to provide the benefit at all’’ (quoting Hishon v. King & Spalding, 
467 U.S. 69, 75, 104 S. Ct. 2228, 2233-34 (1984)). See Betts v. Hamilton County Bd. of 
Mental Retardation, 848 F.2d 692 (6th Cir. 1988). 
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to professors under 60 or 65 to the exclusion of professors over such 
an age.®” Similarly, a college or university could not offer more generous 
retirement incentives to professors under 60 or 65 than to otherwise 
similarly situated professors over those ages.* 

Courts have, however, allowed employers to restrict such incentives 
to those employees over 60 or 65: 


[T]he Age Discrimination in Employment Act does not protect the 
young as well as the old, or even ... the younger against the 
older. The protected zone begins at age 40, but if on that account 
workers 40 or older but younger than the age of eligibility for 
early retirement could complain . . . early retirement plans would 
effectively be outlawed, and that was not the intent of the framers 
of the Age Discrimination in Employment Act.* 


Colleges and universities do not have to rely entirely upon monetary 
incentives to encourage older faculty members to accept voluntary 
retirement. For example, they may provide a system of phased-retire- 
ment allowing senior professors to teach three-quarters or half-time. 
Such a program would allow long-term professors to sever their em- 
ployment relationship gradually. If part-time professors find that they 
enjoy their increased leisure time, they may retire altogether. If such 
professors opt instead to continue their part-time employment, their 
employers could not force them to accept superannuation at a specified 
age. Such a policy of involuntary retirement would contravene the 
amended ADEA. 

An educational institution would not have to offer voluntary retire- 
ment incentives to all senior professors. The incentives could target 
certain professors as long as the determining factors did not discriminate 
against older professors because of their age.® A college or university 
could offer such incentives to professors employed in less critical 
departments, while refusing to provide similar inducements to profes- 
sors employed in more important departments. 

Educational institutions offering voluntary retirement incentives rea- 
sonably may fear that their most respected professors will accept in- 
ducements and relocate to other academic settings. If they only offered 
such incentives to less desirable professors, they would probably offend 
their more productive faculty members. If, on the other hand, they 
decided not to target less accomplished individuals, the professors they 





87. See Cipriano v. Board of Educ. of N. Tonawanda, N.Y., 700 F. Supp. 1199, 
1211 (W.D.N.Y. 1988). 

88. See Karlen v. City Colleges of Chicago, 837 F.2d 314, 318-19 (7th Cir. 1988), 
cert. denied, 108 S. Ct. 2038 (1988). 

89. Id. at 318 (emphasis in original). 

90. See Bodnar v. Synpol, Inc., 843 F.2d 190, 193 (5th Cir. 1988), cert. denied, 
109 S. Ct. 260 (1988); Trenton v. Scott Paper Co., 832 F.2d 806, 810-11 (3d Cir. 1987), 
cert. denied, 108 S. Ct. 1576 (1988). 
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would most like to replace would not retire. Colleges and universities 
should recognize that the less productive academics usually will retire 
ahead of more accomplished colleagues, who wish to continue estab- 
lished research projects.*1 A generally applicable voluntary retirement 
incentive program, therefore, would not disproportionately deplete out- 
standing scholars and teachers. 

A voluntary retirement-incentive program must not negatively affect 
eligible employees who decline the retirement option. An incentive 
program should instead offer eligible professors an alternative to their 
existing terms and conditions of employment. A plan that forces pro- 
fessors to choose between ‘‘voluntary retirement’ and more onerous 
employment circumstances would not be ‘“‘bona fide.’’®? Academic 
institutions, however, could require senior professors to satisfy basic 
performance standards as a condition of continued employment, as long 
as they apply such criteria equally to all faculty members. If the need 
to meet established performance norms pressured eligible professors 
into accepting the retirement incentives, a court would not find that 
the institution improperly induced the retirement.” 

Academic institutions may not decrease fringe benefits for professors 
over 65 or 70 to force them to accept ‘‘voluntary’’ retirement. Such a 
practice would constitute an ‘‘involuntary retirement’? scheme and 
would exceed the scope of the section 4(f)(2) exemption. Nonetheless, 
even pre-Betts decisions permitted employers to reduce certain benefits 
in direct proportion to the increased costs associated with the advancing 
age of the covered professors. For example, institutions could decrease 
group life insurance benefits for older employees in direct relation to 
the increased cost of continued coverage.*%* They could distinguish in 
long-term disability programs between conditions arising at 60 or earlier 
and the benefits occurring after age 60. While institutions could not 
reduce long-term benefits for any disability commencing at age 60 or 
before, the benefits could be terminated at age 65. For disabilities 
commencing after age 60, such benefits could cease five years after the 
condition began or at age 70, whichever occurs first.% 

Even though colleges and universities may not discontinue pension 
plans for professors who work past the ‘‘normal’’ retirement age, they 
may impose certain upper limits on pension-program coverage. They 
may establish a maximum monthly payment available under a defined- 
contribution program or specify the greatest number of years of service 
that will be used to calculate benefit levels under a defined benefit 
scheme. On the other hand, institutions may not decrease health- 





91. See J. CHRONISTER & T. KEPPLE, supra note 76, at 41-42. 
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96. See 29 U.S.C. § 623(i)(2) (Supp. 1987). Private educational institutions generally 








1990} ELIMINATION OF MANDATORY RETIREMENT 367 


benefit coverage of older professors. They must offer employees and 
their spouses 65 and older the same health coverage available to younger 
professors and their spouses.” 

Academic institutions may make voluntary retirement incentives 
available to senior faculty members for a limited time. They must, 
however, provide eligible professors with sufficient time to make vol- 
untary and knowing decisions. Although a ‘‘window’’ period of less 
than one week may be too short to allow a long-term employee to make 
an intelligent decision, courts have found a fifteen-day time-frame 
sufficient to permit a deliberate termination.” 


VII. DEALING WITH PROFESSORS WHO REFUSE TO RETIRE VOLUNTARILY 


Many college and university administrators believe that eliminating 
mandatory retirement for tenured professors will adversely affect edu- 
cational institutions.°* They fear that less productive professors will 
continue working, preventing the hiring of new professors.1° Some 
administrators also believe that established tenure principles will make 
it extremely difficult to terminate ‘‘burned-out’’ teachers. Administra- 
tors may consider modifying or eliminating tenure systems they think 


no longer necessary in view of the ADEA’s protection of senior profes- 
sors. 


A. Elimination or Modification of Tenure Systems 


Universities established tenure systems ‘‘to protect faculty from re- 
prisals in response to disagreement with their teaching, research, or 
extracurricular activities.’’**' Following a probationary period of ap- 
proximately five to ten years, universities generally provide professors 
with continuing contracts or require them to leave the institution. Once 
professors receive tenure, a university may terminate them only because 
of an institutional financial crisis or for ‘‘just cause,’’ following a due- 
process hearing at which the college or university demonstrates a valid 
basis for the discharge.**? Because college and university officials have 
found it difficult to determine when diminished performance warrants 
removal, they have rarely terminated tenured professors. °° 





have defined contribution programs, while state educational institutions usually have 
defined benefit plans. 

97. See 29 U.S.C. § 623(g) (Supp. 1987). 

98. Compare Paolillo v. Dresser Indus., Inc., 821 F.2d 81, 84 (2d Cir. 1987) 
(material issue whether five or six days was sufficient time) with Bodnar, supra note 90, 
at 94 (15 days sufficient). 

99. See Bader, supra note 4, at 482. 

100. See, e.g., Linn v. Andover Newton Theological School, 874 F.2d 1, 3-4 (1st 
Cir. 1989). 

101. Id. at 483. 

102. See id. 

103. See Ford, supra note 4, at 181. 
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To suggest that the tenure system is no longer needed because of the 
coverage provided under the ADEA ignores the crucial differences 
between the two schemes. While the ADEA protects senior faculty 
members against age-based employment discrimination, that statute 
affords them no guarantee of academic freedom. University administra- 
tors could discharge professors for disseminating ideas the officials 
disfavor. Provided a college or university treats younger and older 
professors equally in matters of academic freedom, no ADEA liability 
would result. Although faculty members employed by public educa- 
tional institutions enjoy some first-amendment free-speech protection 
and certain fourteenth-amendment due-process rights,’ their private- 
school counterparts enjoy no such guarantees. 

At many universities, certain professors espouse highly controversial 
viewpoints. Established tenure systems safeguard the academic freedom 
of these professors from institutional censorship. If institutions could 
silence professors with extreme views, those with less radical, but 
unpopular, ideas may be induced to moderate their public statements. 
Academic institutions could become homogeneous entities in which 
people fear challenging mainstream thought. Students would not have 
personal biases challenged, and the public would not benefit from the 
uninhibited criticism of public and private concepts. 

Academic institutions may decide to retain traditional tenure systems, 
but modify the manner in which they operate. It has been suggested 
that tenure contracts and an uncapped ADEA may accommodate policies 
requiring tenure rights to terminate at a certain age.’ The ADEA would 
not permit such an age-based employment practice. If the parties drafted 
tenure contracts to extinguish such rights at age 65 or 70, such a 
practice would impermissibly ‘‘discriminate against [professors] with 
respect to [their] ... terms, conditions, or privileges of employment 
because of [their] age,’’ in direct contravention of section 4(a)(1).% 

To avoid ADEA liability resulting from tenure agreements terminable 
at a set age, academic institutions could adopt a system of renewable 
tenure contracts. For example, institutions could offer tenure contracts 
renewable at ten or twenty year intervals.” At the end of each term, 





104. See generally H. Epwarps, R. CLark & C. CRAVER, LABOR RELATIONS LAW IN THE 
PuBLIC SECTOR 798-814, 830-58 (3d ed. 1985). 

105. See Ruebhausen, Age as a Criterion for the Retirement of Tenure Faculty, 41 
Rec. A.B. City or N.Y. 16 (1986). See also Ruebhausen, The Age Discrimination Act 
Amendments of 1986: Implications for Tenure and Retirement, 14 J.C.U.L. 561, 568-69 
(1988). 

106. 29 U.S.C. § 623(a)(1) (1982), set forth in text accompanying supra note 9. See 
Levine v. Fairleigh Dickinson Univ., 646 F.2d 825, 828-29 (3d Cir. 1981). See also 
Finkin, Tenure After an Uncapped ADEA: A Different View, 15 J.C.U.L. 315, 317-18 
(1982-83). 

107. See Ruebhausen, supra note 105, 14 J.C.U.L. at 568-69. To avoid ADEA 
liability, individuals hired at 55 or 60 would have to receive the same term contract as 
younger entrants. 
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departments would review the teaching and research activities of faculty 
members to determine whether tenure agreements should be renewed. 
If professors no longer produced or if their teaching performance de- 
clined substantially, the departments would not renew their term con- 
tracts. Such renewable tenure agreements would not necessarily protect 
the academic freedom of controversial professors. The renewal process 
could be manipulated to preclude the reappointment of professors with 
unpopular views. Such a result would negate one of the fundamental 
purposes of tenure systems. 


B. Regular Performance Evaluations 


Colleges and universities can promote professorial accountability 
without diluting tenure rights by developing and rigorously applying 
appropriate performance standards.’ Educational institutions initially 
would have to formulate specific criteria which do not discriminate 
against older faculty members to guide deans and department heads.'*” 
These criteria generally would pertain to teaching effectiveness, schol- 
arly productivity, and institutional and public service.**° Each college 
and university would need to determine how to assess such criteria: 
Should institutions assess teaching capability by reference to student 
course evaluations, peer review, or a combination? Should institutions 
assess scholarly productivity primarily in terms of quantity, quality, or 
both? Which activities should receive credit as institutional or public 
service? 

Most college and university administrators undoubtedly believe that 
faculty work is diverse enough to preclude relying upon purely objective 
performance criteria. Given the professional and discretionary nature 
of academic work, a set of evaluative standards not including some 
subjective components is unlikely. 

Administrators should use the performance criteria currently applied 
to tenure decisions. Such standards reflect school philosophy with 
respect to the weight accorded to teaching, scholarship, and institu- 
tional and public service. The institution may have to modify those 
factors to reflect changing professional obligations associated with in- 
creasing years of service. For example, senior faculty members often 
serve in academic senates, chair important departmental and university 
committees, and are involved in significant public service. As faculty 
members develop greater expertise, they are likely to produce more 
thoughtful scholarship. Senior professors also may serve on journal 
editorial boards and engage in other advanced professional activity. 





108. See Olswang & Fantel, Tenure and Periodic Performance Review: Compatible 
Legal and Administrative Principles, 7 J.C.U.L. 1 (1980-81); Burton, supra note 4, at 
466-69. 

109. See Ford, supra note 4, at 193. 

110. See Kurz, Mueller, Gibbons & DiCataldo, Faculty Performance, 60 J. HIGHER 
Epuc. 43 (1989). 
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Valuative standards would have to be flexible in weighing the myriad 
of professional endeavors. 

Educational institutions must ensure that they apply stated criteria 
in a systematic manner. Institutions should make periodic departmental 
reviews to determine whether evaluators assess performance consis- 
tently, and to assure that the institution treats people fairly despite 
their controversial views. One should look for patterns suggesting a 
conscious or subconscious bias against older faculty members. Are 
department heads assuming that all or most professors over 60 or 65 
are no longer dynamic teachers? Are administrators discounting book 
chapters and committee reports produced by older faculty members? 
Are the performance appraisals of older professors disproportionately 
worse than those of their younger colleagues? 

If the performance evaluations of older professors are consistently 
below those of younger academics, aggrieved parties could establish 
prima facie disparate-impact cases under the ADEA. Such proof would 
oblige college and university administrators to proffer evidence that 
their appraisal criteria reasonably relate to successful job performance. 
Given the discretionary nature of academic work, courts likely would 
defer to academic evaluators. Their stated reliance upon merit-system 
standards normally would require plaintiffs to prove that the expressed 
rationale is a pretext for impermissible discrimination. In the absence 
of evidence indicating that the stated standards themselves are biased 
against older professors or are being applied in a discriminatory manner, 
courts likely would not substitute their judgment for that of deans and 
department heads:*" 


Absent evidence sufficient to support a finding that such disa- 
greements or doubts [about the scholarly merits of a faculty mem- 
ber’s work] are influenced by forbidden considerations such as 
sex or race, universities are free to establish departmental priori- 
ties, to set their own required levels of academic potential and 
achievement and to act upon the good faith judgments of their 
departmental faculties or reviewing authorities.*” 


Educational institutions should require thorough performance apprais- 
als on a regular basis. Annual reviews may consume too much admin- 
istrative time and not provide faculty members with sufficient time to 
complete ongoing projects. On the other hand, ten or twenty year 





111. See, e.g., Zahorik v. Cornell Univ., 729 F.2d 85, 92-94 (2d Cir. 1984). See also 
Bartholet, Application of Title VII to Jobs in High Places, 95 Harv. L. REv. 947, 959-83; 
Note, Civil Rights—Academic Freedom, Secrecy and Subjectivity as Obstacles to Proving 
a Title VII Sex Discrimination Suit in Academia, 60 N.C.L. REv. 438, 443-49 (1982); 
Note, The Double-Edged Sword of Academic Freedom: Cutting the Scales of Justice in 
Title VII Litigation, 65 WasuH. U.L.Q. 445 (1987). 

112. Zahorik, 729 F.2d 85, 94 (2d Cir. 1984). 
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appraisals permit unacceptable performance to continue for too many 
years. Preferably, institutions should conduct such reviews on a three-, 
four-, or five-year basis, as they tend to be conducted for untenured 
professors. Such regular performance reviews would not only encourage 
older faculty members to maintain acceptable productivity, but also 
would stimulate the work of those mid-level academics whose perform- 
ance has substantially declined since they were awarded tenure. 

Institutions could formulate compensation programs to encourage con- 
tinued professional development throughout lengthy careers. For exam- 
ple, the University of California has a step system for full professors. To 
move from step I to step II, or step V to step VI, professors must satisfy 
specific standards during a four- or five-year period. Professors not 
meeting the requirements for the next level remain at their present step. 
As people move toward the higher steps, they must demonstrate an 
enhanced scholarly reputation. Because it may take thirty years or longer 
for someone to attain the highest step, professors are encouraged to 
maintain continued professionai advancement. 

Although evidence indicates that faculty members tend to retire later 
than persons employed in more physically demanding and less intellec- 
tually challenging occupations,’** it is unlikely that significant numbers 
will continue to work full-time past age 70. If those few professors who 
remain employed past age 70 have been encouraged to be highly pro- 
ductive during their earlier years, they probably will continue to be 
relatively effective teachers and scholars as septuagenarians. Given the 
number of years of service of such professors and the slight impact they 
would have upon academic turnover, colleges and universities should 
accommodate their desire for continued employment. If performance 
ultimately deteriorates below reasonably expected levels, the college or 
university would have the right to terminate their services for cause. 
Although it would be burdensome for university administrators to take 
such action against long-time colleagues and to satisfy the tenure-system 
prerequisites for removal,’* other business entities are required to make 
such decisions when older employees no longer perform adequately. 

If an academic institution terminated an older tenured professor for 
unacceptable performance, it would have to provide that professor with 
a due-process hearing, and demonstrate the existence of proper cause for 
discharge. If the review procedure sustained the institution’s action and 
the removed professor thereafter prosecuted an ADEA action, the court 
should give substantial deference to the factual findings of the internal 





113. See Nathanson & Holden, Colleges Have Nothing to Fear From the Uncapping 
of the Retirement Age, Chron. Higher Educ., Mar. 1, 1989, at A36; Blum, Ban on 
Mandatory Retirement Not Likely to Affect Most Professors’ Retirement Plans, Survey 
Finds, Chron. Higher Educ., Feb. 15, 1989, at A13. 

114. See generally Lovain, Grounds for Dismissing Tenured Postsecondary Faculty 
for Cause, 10 J.C.U.L. 419 (1983-84); Holley & Feild, The Law and Performance Evaluation 
in Education: A Review of Court Cases and Implications for Use, 6 J.L. & Epuc. 427 
(1977). 
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review process.'® The college or university possesses the burden of proof 
in the tenure-review procedure, while the ADEA plaintiff must prove 
discriminatory treatment. It is doubtful that a professor who loses before 
an internal tenure-review body would prevail in a subsequent ADEA 
suit. 


CONCLUSION 


Eliminating mandatory retirement for tenured professors will force 
academic institutions to reassess the manner in which they treat older 
faculty members. As the post-war baby-boom generation ages, the nurnber 
of older professors in the labor force will increase. By 2030, 20% of the 
United States population will be 65 and older, and 10% will be 75 and 
older. When professors 40 and older are not provided with employment 
opportunities comparable to those of their younger counterparts, they 
will be able to establish prima facie discriminatory-treatment cases under 
the ADEA. College and university decisionmakers will have to rebut 
those cases through nondiscriminatory explanations for their personnel 
decisions. If officials have used facially-neutral criteria that have a 
disparate impact upon older people, the academic institutions will have 
to proffer evidence indicating that the challenged factors reasonably relate 
to successful job performance. If the adversely affected older professors 
cannot demonstrate either that the justifications really are a pretext for 
age discrimination or that less discriminatory, but equally predictive, 
alternative procedures are available, the academic entities will prevail. 

Educational institutions likely will not be able to rely upon the BFOQ 
exception to support artificial age limitations for faculty members. Be- 
cause universities should be able to ascertain whether individual profes- 
sors can still perform their jobs, the BFOQ exemption would be 
inapplicable. Colleges and universities wishing to reduce labor costs or 
to make room for new faculty members will have to use voluntary 
retirement incentives. 

Eliminating mandatory retirement for faculty members should not so 
preoccupy administrators that they contemplate the abolition or modifi- 
cation of existing tenure policies. Such an approach likely would erode 
academic freedom. Educational institutions instead should consider 
adopting and consistently applying performance review procedures. Pe- 
riodic evaluations would monitor the progress of all professors and 
encourage underachievers to increase their productivity. Merit principles 
would permit academic institutions to discharge the few senior—and 
junior—professors who do not meet basic performance standards. 





115. Cf. Alexander v. Gardner-Denver Co., 415 U.S. 36, 60 n.21, 94 S. Ct. 1011 


(1974). See Haslam, Age Discrimination in Campus Employment, 2 J.C.U.L. 326, 340 
(1975). 








DEFAMATION LAW: SHOCK ABSORBERS FOR 
Its RIDE INTO THE GROVES OF ACADEME 


Michael Traynor* 


A California jury recently awarded $7 million in general damages to 
a rancher who sued a university and three of its veterinarians for 
defamation. A public report blaming the rancher and absolving the state 
for the deaths of the rancher’s cattle provoked the claim. With Neary 
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Partner, Cooley Godward Castro Huddleson & Tatum, San Francisco, California; 
Lecturer, Boalt Hall School of Law, University of California at Berkeley; B.A., University 
of California at Berkeley, 1955; J.D., Harvard Law School, 1960. 

I particularly appreciate the care with which Madeleine Traynor and Rae Archibald 
reviewed a draft of this Article. Their suggestions impelled me to scrutinize the Article 
again with a view to verifying whether the language throughout corresponded to a brief 
analysis of the current convolutions in defamation law. Defamation is an area that must 
be tilled by many workers for a long time to come. 

I also wish to thank Lori Chamberlain, a third-year student at Boalt Hall School of 
Law, who helped edit this Article, and the following participants in Neary v. Regents of 
the University of California, who took the time to read a draft, to make constructive 
comments and suggestions, and to engage in friendly discussions: George Neary and his 
lawyers, John Keker and David Meadows; Theodore L. Hullar, Chancellor of the University 
of California at Davis; and Jonathan Lundberg and Lelia Moncharsh, lawyers for the 
defendants. I do not attribute any statement in this Article to any of them and, indeed, 
as to any point, each may hold a view different from mine. 

1. Neary v. Regents of the Univ. of Cal. (Super. Ct. of Cal., Alameda Cty., No. 525- 
839-0). 

The jury in Neary rendered a special verdict that twelve statements in the report were 
defamatory and caused harm to the plaintiff, that the plaintiff suffered general damages 
of $7 million and no special damages, and that punitive damages should not be awarded 
against the three defendants. State law did not allow punitive damages against the 
University. The jury also decided that the University’s vice chancellor did not decide to 
‘release the Davis Report and in doing so [make] a policy decision.”’ Id., Special Verdict 
Form filed September 8, 1988. 

See infra notes 39-45. In a pre-trial ruling, the trial court had ruled that Neary was a 
limited-purpose public figure. Accordingly, Neary had the burden of proving that the 
defendants published their statements with actual malice; that is, that the defendants 
knew the statements were untrue or had reckless disregard for the truth. 

The defendants moved for a new trial and judgment notwithstanding the verdict. The 
trial court denied their motion. The defendants have appealed, and Neary has cross- 
appealed the ruling that he was a limited-purpose public figure and therefore had to 
prove his case according to the actual-malice test. Neary currently is pending on appeal 
in the California Court of Appeal, First Appellate District, Division 2, No. A044284. 

The report in question consists of twenty-four typewritten pages of text, ten tables and 
a page of references. The cover page identifies the title, ‘‘Investigation of the Neary 
Cattle Problem,’’ two individual authors, and the School of Veterinary Medicine, Uni- 
versity of California, Davis. It is dated June 14, 1979. A corrected page 16, dated July 3, 
1979, was issued with an accompanying memorandum identifying the corrections. 
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v. Regents of the University of California, defamation joins plagiarism, 
copyright infringement, and scientific fraud as a ground for litigation 
against academic reporters, universities, and other research institutions. 
Neary is pending on appeal.? Whatever the eventual result, both sides 
already have suffered economic and reputational harm. 

Neary jolted research institutions.* Is the verdict an aberration? Does 
it portend new roadblocks for researchers accustomed to freely searching 





2. The defendants earlier obtained a summary judgment in the trial court on the 
ground that publication of their report was absolutely privileged under Cat. Civ. Cope § 
47(1) (West 1982 & Supp. 1989), which defines a privileged publication as one made 
“ijn the proper discharge of an official duty.’’ The Court of Appeals reversed this 
judgment, and sent the case back for trial on several grounds, including (1) that there 
was a triable question whether the University Vice-Chancellor who released the report 
was acting in a ‘‘policymaking function,’’ which would enable the University to claim 
the privilege; and (2) that the privilege was not available to the University veterinarians 
who authored the report. Neary v. Regents of the Univ. of Cal., 185 Cal. App. 3d 1136, 
230 Cal. Rptr. 281 (1986). See also infra notes 50-60. An article appearing in the Los 
Angeles Times set forth the circumstances leading to Neary: 

Neary had purchased 848 pregnant heifers in Oregon in 1978 and took them 
to one of two ranches he owns covering 20,000 acres near Chico. Later, state 
and federal authorities decided to treat the cattle with toxaphene because they 
feared that the herd had been infested with scabies mites. 

The next year, after the deaths of 95 heifers and more than 400 calves, state 
officials arranged to have Neary request an investigation by veterinarians from 
UC Davis, according to Neary. 

Three veterinarians . . . concluded that the deaths were caused by inadequate 
feeding and care and not by the spraying of toxaphene. The report found that 
only one cow had been poisoned by the pesticide, which at the time was the 
only treatment prescribed by the federal government for combating the infes- 
tation, according to the university. 

Over Neary’s objection, the report was released by the university and widely 
quoied in California newspapers. 

The rancher sued the university and the three veterinarians, saying that the 
report should have remained confidential and that its public release damages 
his reputation. His lawyers contended that the authors made false statements 
to protect the university’s relationship with government veterinarians and the 
chemical and beef industries. 

At trial, Neary, as a ‘‘public figure,’’ was required to meet the difficult burden 
of proving to the jury that the report was false and that it was made with 
knowledge it was false or with reckless disregard for the truth.... 

Neary’s long legal battle over the incident is proceeding on other fronts as 
well. The cattleman has brought suit in federal court in Fresno against the 
veterinarians who administered the spray—and those veterinarians have sued 
Neary and CBS News in Tehema County Superior Court, charging libel for 
statements that Neary made on the program ‘60 Minutes.’ 

Hager, L.A. Times, Sept. 10, 1988, § 1, at 1. 

3. See Hager, L.A. Times, Sept. 10, 1988, § 1 at 24 (statement of John F. Lundberg, 
counsel for the University of California, that the ruling ‘‘will have a chilling effect on 
the research and expert opinion we expect of university professors, even in areas of 
controversy’’); Cox, A First for ‘‘Scholar Malpractice,’’ Nat’. L.J., Oct. 3, 1988, at 3; 
Declaration of Chancellor Theodore Hullar, University of California at Davis, in support 
of defendants’ motions for judgment notwithstanding the verdict and a new trial, Neary 
(Super. Ct. of Cal., Alameda Cty., No. 525-839-0). 
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out the most promising avenues to new knowledge? Should research 
institutions retain lawyers to read every report, deleting or diluting 
statements that might be prey to litigation? Or does the case simply 
signal that research institutions need to adopt policies to insure the 
accuracy of reports published under their aegis? Undoubtedly, the case 
affects the standards of care expected from research institutions. 

The case also affects damage awards in this context. The extraordinary 
$7 million dollar verdict may not withstand appeal. If it survives, it will 
be ten times larger than any libel verdict ever affirmed by a California 
appellate court,* and might well be the largest defamation verdict ever 
sustained by an appellate court in this country.’ In fact, the verdict is 
almost twenty times the average compensation of $363,000, in 1986 value 
dollars, paid for the 2,198 deaths in 25 major aviation accidents that 
involved United States airlines between 1970 and 1984.° The chill on 
research would be far more consequential than that on common errant 
journalism. Even the latter chill recently was disapproved by the United 
States Court of Appeals for the Second Circuit when it reversed a 
judgment awarding Jackie Collins Lerman $7 million against Flynt Dis- 
tributing Company as compensatory damages for invasion of privacy and 
publicity rights. The court commented: ‘‘No doubt such an enormous 
verdict chills media first-amendment rights. But a verdict of this size 
does more than chill an individual defendant’s rights, it deep-freezes 
that particular media defendant permanently.’”’ 





4. In their post-trial motions, the defendants tabulated the awards in seventeen 
reported appellate cases in California, and referred to studies in Franklin, Suing Media 
for Libel: A Litigation Study, 1981 Am. B. Founp. Regs. J. 795, 797 and in Kaufman, Libel 
1980-85: Promises and Realities, 90 Dick. L. REv. 545, 555, 557 (1986). See also Bezanson, 
The Libel Suit in Retrospect: What Plaintiffs Want and What Plaintiffs Get, 74 Cauir. L. 
REV. 789 (1986). 

5. See supra note 4. See also Scardino, Newspaper Pays Big Libel Award, N.Y. 
Times, July 12, 1989, at A13, col. 1. (award of $2,771,000 paid by the Pittsburgh Post- 
Gazette in 1989 ‘‘is by far the largest libel award against a newspaper ever to withstand 
review by state and federal courts, legal experts said.’’). See also Kaufman, Trends in 
Damage Awards, Insurance Premiums, and the Cost of Media Libel Litigation, THE Cost 
OF LIBEL 2-4 (Dennis & Noam eds. 1986). 

6. J. Kakalik, E. King, M. Traynor, P. Ebener, L. Picus, Costs AND COMPENSATION 
PAID IN AVIATION ACCIDENT LITIGATION 680-81 (1988). Even if the mean full economic loss 
of $1,403,354 in such cases were considered, see E. King & J. Smith, Economic Loss AND 
COMPENSATION IN AVIATION ACCIDENTS (1988), the Neary award was almost five times such 
a loss. The foregoing studies were prepared for The RAND Corporation’s Institute for 
Civil Justice and published by RAND. 

7. Lerman v. Flynt Distrib. Co., 745 F.2d 123, 141 (2d Cir. 1984), cert. denied, 471 
U.S. 1054 (1985). The trial court reduced the jury’s punitive damage award of $33 
million. The Court of Appeals reversed the judgment for $3 million in punitive damages 
entered by the trial court. Id. at 141-42. Although the Court of Appeals dismissed 
Lerman’s libel action, and tried the case using invasion-of-privacy and publicity theories, 
much of the court’s analysis and comments concerning damages apply to defamation 
cases. 

See also the report on Alton Telegraph, How Libel Suit Sapped the Crusading Spirit 
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That comment applies a fortiori to the Neary verdict for the same 
amount. The dangers to the first amendment are more threatening in the 
academic research context. A preoccupation with avoiding litigation, and 
its risk of exorbitant damages, could discourage not only forthright factual 
reporting, but also the publication of innovative ideas. 

The chill wind may bode some valuable lessons, however, inviting an 
examination of the role of universities in the context of defamation. For 
ancient Greeks, it was probably the shield of Zeus that lent credence to 
Athena as the goddess of wisdom. Today, educational institutions com- 
mand respect that assures a ready audience for reports published under 
their aegis. This influence augments the harm caused by defamatory 
statements.* Moreover, it usually would be difficult to mitigate that harm 





of a Small Newspaper, Wall St. J., Sept. 29, 1983, at 1, col. 1. ($9.2 million verdict 
settled for $1.4 million after newspaper was unable to raise state appeal bond of more 
than $10 million and after it entered Chapter 11 bankruptcy proceeding); cf. Wollersheim 
v. Church of Scientology of Cal., 212 Cal. App. 3d 872, 260 Cal. Rptr. 331 (1989). 
Wollersheim involved a claim for intentional and negligent infliction of severe emotional 
injury. The appellate court reduced the award of compensatory damages from $5 million 
to $500,000 and reduced the award of punitive damages from $25 million to $2 million. 
212 Cal. App. 3d at 905-07, 260 Cal. Rptr. at 353-55. 

8. Plaintiff's Opposition to Defendants’ Motions for Judgment Notwithstanding the 
Verdict, New Trial and/or Remittitur at 18, Neary v. Regents of the Univ. of Cal., (Super. 
Ct. of Cal., Alameda Cty., No. 525-839-0). In Neary, the plaintiff urged that the Univ- 
ersity’s ‘‘reputation gave the report devastating impact.’’ This argument warrants atten- 
tion: 

George Neary was labeled as the man who killed his own cows, and the label 

was given wide and damaging publicity. But one of the most devastating factors 

in causing the damage suffered by Neary was the unchallengeable authority of 

the source of the defamatory statements. The undisputed dignity and reputation 

of the UC Veterinary Medical School and Agricultural Departments at Davis 

magnified the damage of the statements. This prestigious, respected and au- 

thoritative organization indelibly affixed its label to Neary, and made it all the 
more damning by couching it in the language of objective, scientific inquiry. 
Adding to that impact was the timing and context of the report’s release. As 

Defendants knew, third parties, the press and public (encouraged by CDFA’s 

[California Department of Food and Agriculture] press release) awaited the UCD 

Report as the definitive statement on the subject, expecting an in-depth, reliable, 

and objective recitation of facts. This was in the image Defendants tried to 

achieve and did achieve in order to defend CDFA, thereby blasting Neary more 

effectively than any journalist’s account ever could. 
id. at 18-19. 

The aegis of a powerful institution can cause severe harm; the effect may be akin to 
the reputational harm caused by defamation. For example, in Barenblatt v. United States, 
360 U.S. 109, 79 S. Ct. 1081 (1959), the United States Supreme Court, in a 5-4 decision, 
upheld the contempt-of-Congress conviction of a college professor who refused ‘‘to answer 
certain questions put to him by a subcommittee of the House Committee on Un-American 
Activities during the course of an inquiry concerning alleged Communist infiltration into 
the field of education.’’ 360 U.S. at 113, 79 S. Ct. at 1085. The damage inflicted by the 
House Committee on Un-American Activities was in the name of exposing Communist 
sympathies. The damage inflicted by a false report under the aegis of a university is 
likely to be in the name of truth and scientific inquiry, and hence more serious. 

Recently, in Patrick v. Burget, 486 U.S. 94, 108 S. Ct. 1658 (1988), a group of doctors 
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by an early and effective reply or retraction in a sequential publication, 
such as a timely correction available to newspapers or broadcasters. For 
this reason, universities should adopt policies that foster accurate reports 
and deter haphazard extramural policing by aggrieved litigants demand- 
ing redress via multi-million-dollar verdicts. In addition, the extraordi- 
nary award of $7 million in Neary may motivate legislatures, courts, and 
researchers themselves to take a new look at defamation law, which has 
grown haphazardly from principles rooted in both constitutional law and 
the common law. We need the vision of Shakespeare’s gardener to lop 
away ‘‘[s]uperfluous branches . . . that bearing boughs may live.’’® 
Good tools are available. The proposed Libel Reform Act,*° for example, 
‘tis designed to encourage the dissemination of truth in the public realm 
and to facilitate the prompt, efficient resolution of defamation disputes 
by emphasizing remedies other than money damages.’’* Courts and 
legislatures also should consider strengthening the existing privilege for 





attempted to claim the ‘‘state action’’ exemption from antitrust liability for their ‘‘peer 
review’’ activities hostile to a colleague. The United States Supreme Court unanimously 
rejected the doctors’ claim to an institutional aegis. 

9. Shakespeare, Richard II, Act III, iv, 11. The current entwining of first-amendment 
and common-law principles precludes systematic pruning by any one jurisdiction. State 
courts and legislatures cannot systematically restructure defamation law because the 
Supreme Court of the United States has the last word on the first amendment. Similarly, 
federal courts and Congress cannot restructure defamation law, unless Congress wields 
the heavy axe of federal preemption, because the state courts and legislatures have the 
last word on state law. See generally, RESTATEMENT (SECOND) OF Torts, Special Note on 
the Impact of the First Amendment of the Constitution on the Law of Defamation, div. 
five, Ch. 24-27 (1977). 

10. Annenberg Washington Program, Proposal for the Reform of Libel Law (1988); 
see also RESTATEMENT (SECOND) OF TorTs § 623, Special Note on Remedies for Defamation 
Other Than Damages (1977); Statement of Paul A. Freund during the discussion of the 
foregoing Special Note, ALI, 51st Annual Meeting, Proceedings 317 (1974) (‘‘In striking 
a balance in this difficult field between reputation on the one hand and expression on 
the other, there may be remedies that do not involve the dangers of repression or 
excessive damages.’’); Leval, The No-Money, No-Fault Libel Suit: Keeping Sullivan in 
its Proper Place, 101 Harv. L. Rev. 1287 (1988); Hulme, Vindicating Reputation: An 
Alternative to Damages as a Remedy for Defamation, 30 AM. U.L. Rey. 375 (1981); 
Franklin, A Declaratory Judgment Alternative to Current Libel Law, 74 Caur. L. REv. 
809 (1986); Barrett, Declaratory Judgments for Libel: A Better Alternative, 74 CauiF. L. 
Rev, 847 (1986); Franklin, The Financial Impact of Libel Reform on Repeat Players, THE 
Cost oF LIBEL 175-95 (Dennis & Noam eds.); Brown, Free Speech and Defamation, 
Commencement Convocation Address, Northwestern University School of Speech, June 
16, 1984 (pamphlet, at 4-5); Cranberg, In Libel, Money Isn’t Everything, Wall St. J., July 
13, 1989, at A14, col. 3. See also Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 84, 91 
S. Ct. 1811, 1839-40 (1971) (dissenting opinion of Marshall, J., suggesting that punitive 
damages should be barred and compensatory damages limited to ‘‘proved, actual inju- 
ries’); Wheeler v. Green, 286 Or. 99, 112, 593 P.2d 777, 788 (1979) (punitive damages 
precluded). 

Defendants might consider offering to stipulate to a procedure such as that provided 
by the Libel Reform Act for determining truth. Neary’s counsel states that Neary ‘‘would 
have jumped at such an offer.’’ Letter from David Meadows of Keker & Brockett to 
Michael Traynor, dated Sept. 14, 1989. 

11. Annenberg Washington Program, supra note 10, at 7. 
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the sharing of information among persons having a common interest in 
a particular subject matter who correctly or reasonably ‘‘believe that there 
is information that another sharing the common interest is entitled to 
know.’’”? They also might consider reforming the rule defining ‘‘publi- 
cation,’’? which now may make even dictation to a stenographer ‘‘pub- 
lication’’ under defamation law.'* 

Such changes would foster an open exchange of ideas, the circulation 
of drafts and working papers among professional colleagues and critics, 
and a robust debate in the search for truth, especially when researchers 
advance controversial, or even heretical, ideas. The changes also would 
allow researchers and their institutions to correct errors before final 
publication in a journal, book, or report, thereby reducing the risk of 
later defamation litigation. 

Meanwhile, there are at least two ways in which researchers and their 
institutions can cushion defamation law’s ride into Academe, taking 
preventive measures to obviate defamation lawsuits, while avoiding the 
intrusion, delay and expense of prepublication censorship by lawyers. 
First, they should adhere to high academic standards of quality in their 
workproducts, even though the first amendment and common-law priv- 
ileges may afford some latitude for error. Pursuing such high standards 
of care may not be essential to avoid liability under current defamatica 
law, but opting to do so serves scholarly tradition while minimizing 
exposure. Academic reporters should rigorously test their findings. Their 
peers should review the work conscientiously. Editors likewise should 
review the work for any defects of words or graphs still lurking after 
prepublication debate. Although universities and comparable institutions 
also may enjoy some leeway under the first amendment and applicable 
privileges, and although they likely will recognize substantial ‘‘faculty 
autonomy in research, teaching and publication’’ as essential to academic 
freedom,** any institution providing the aegis for a final published work 
might elect in appropriate cases to demand even more than the usual 
peer review and journal editing before lending its imprimatur to a 





12. RESTATEMENT (SECOND) OF TorTs § 596 (1977) and comment d (‘‘persons associated 
together in professional activities’’). 

13. The prevailing rule is that ‘‘publication of defamatory matter is its communication 
intentionally or by a negligent act to one other than the person defamed.’’ RESTATEMENT 
(SECOND) oF TorTs § 577(1) (1977). The term ‘‘publication’’ for defamation purposes thus 
is quite different from the term ‘‘publication’’ in the sense of a printed article or book. 
See also Farr v. Bramblett, 132 Cal. App. 2d 36, 44, 281 P.2d 372, 377 (1955) (in the 
context of a retraction statute, exhibiting of advertising copy to a newspaper employee 
was a ‘‘publication’’). 

14. See RESTATEMENT (SECOND) OF Torts § 577 comment h (1977). 

15. See Rabban, Does Academic Freedom Limit Faculty Autonomy?, 66 TEx. L. REv. 
1405 (1988); Eisenberg, Academic Freedom and Academic Values in Sponsored Research, 
66 Tex. L. REv. 1363 (1988); Eisenberg, Defining the Terms of Academic Freedom: A 
Reply to Professor Rabban, 66 TEx. L. REv. 1431 (1988). But cf. University of Pennsylvania 
v. Equal Employment Opportunity Comm’n, 58 U.S.L.W. 4093 (1990). 
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scholarly publication or even a journalistic commentary.’® Alternatively, 
it may elect not to lend its imprimatur. 

Second, researchers, editors and university officials should become 
conversant with the essentials of defamation law. By thus demystifying 
it, they will not need to take cover in excessive circumspection to avert 
risks. This Article now discusses a few key questions and suggestions 
about statements in research reports that researchers, editors, and their 
institutional sponsors should consider along the way to publication. 


Is the Statement True? 


Defamation law affords an action and a remedy, usually damages, 
against the publication of false, defamatory, unprivileged statements that 
tend to harm the reputation of another.” A truthful statement is not 





16. Disclosures about fraudulent and erroneous scientific papers have focused 
new attention on the publication process and have prompted an array of 
proposals to make scientific journals more accountable. ... the proposals to 
improve peer review call for such measures as auditing data, accounting for 
the length of time it takes to review manuscripts, removing the identity of the 
authors and their institutions before reviews, and abandoning the custom of 
anonymous reviews... . 

Altman, Errors Prompt Proposals to Improve ‘‘Peer Review’’ at Science Journals, N.Y. 
Times, June 6, 1989, at C3, col. 1; see Burack, Of Reliable Science: Scientific Peer 
Review, Federal Regulatory Agencies, and the Courts, 7 VA. J. Nat. Res. L. 27 (1987); 
cf. Leary, Business and Scholarship: A New Ethical Quandary, N.Y. Times, June 12, 
1989, at 1, col. 1 (‘‘Alarmed by a few notable cases in which the objectivity of scientists 
has been called into question, colleges and universities are issuing or revising rules 
intended to prevent conflicts of interest.’’). 

See also Sableman, How to Prevent Defamation Claims, 34 Prac. Law. 43 (1988). 

An institution also may wish to consider issuing a disclaimer that a publication does 
not necessarily reflect any authentication of fact, or any opinion, or any policy of the 
institution or any research sponsor. It is an open question whether such a disclaimer 
will preclude effectively vicarious liability as a matter of law or will at best help establish 
an issue of fact as to the author’s lack of authority to make statements on behalf of the 
institution. As a general rule, at least in the absence of an effective disclaimer, if the 
author is an employee or agent of the publishing institution and, ‘‘while acting in the 
scope of his authority and in furtherance of the employer’s business defames another, 
his employer or principal may be held liable therefor.’’ See, e.g., Sanborn v. Chronicle 
Publishing Co., 18 Cal. 3d 406, 411, 134 Cal. Rptr. 402, 404, 556 P.2d 764, 766 (1976). 
There is little reported case law on the effectiveness of disclaimers to prevent defamation 
liability. A disclaimer stating that a work is parody or fiction may lead to summary 
judgment or dismissal in appropriate cases. See Hustler Magazine v. Falwell, 485 U.S. 
46, 108 S. Ct. 876 (1988) (parody); Smith v. Huntington Publishing Co., 410 F. Supp. 
1270, 1273-74 (S.D. Ohio 1975), aff’d, 535 F.2d 1255 (6th Cir. 1976) (names stated to 
be fictitious); Allen v. Gordon, 56 N.Y.2d 780, 437 N.E.2d 284, 452 N.Y.S.2d 25 (1982) 
(disclaimer that all names used were fictitious). See infra note 63. Even such disclaimers, 
however, may involve fact issues. A statement that the publication ‘‘is exclusively one 
of fiction and in no serise applicable to living persons is not decisive if readers actually 
and reasonably understand otherwise.’’ RESTATEMENT (SECOND) OF TorTS § 564, comment 
d (1977) (fictitious character); Hustler Magazine, supra; Kelly v. Loews, Inc., 76 F. Sepp. 
473, 485 (D. Mass. 1948). 

17. See RESTATEMENT (SECOND) OF Torts § 558 (1977). 
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actionable.'* Indeed, ‘‘there can be no recovery in defamation for a 





18. RESTATEMENT (SECOND) OF TorTS § 581A (1977). See, e.g., Swaffield v. Universal 
Ecsco Corp., 271 Cal. App. 2d 147, 164, 75 Cal. Rptr. 680, 690 (1969); Commonwealth 
Motor Parts Ltd. v. Bank of Nova Scotia, 44 A.D. 2d 375, 355 N.Y.S.2d 138 (1974), aff'd, 
37 N.Y.2d 824, 377 N.Y.S.2d 482, 339 N.E.2d 888 (1975); 2 HARPER, JAMES & GRAY, THE 
Law OF Torts § 5.20 (1986). Courts have not entirely settled whether the plaintiff has 
the burden of proving falsity or the defendant has the burden of proving truth. A public 
official or public figure must show falsity. See Garrison v. Louisiana, 379 U.S. 64, 74, 
85 S. Ct. 209, 215-16 (1964). Kalm, the Burden of Proving Truth or Falsity in Defamation: 
Setting a Standard for Cases Involving Nonmedia Defendants, 62 N.Y.U. L. Rev. 812, 
827-28 (1987). A private figure seeking damages against a media defendant for the 
publication of defamatory statements of public concern must prove falsity. See Philadel- 
phia Newspapers, Inc. v. Hepps, 475 U.S. 767, 777, 106 S. Ct. 1558, 1564 (1985), appeal 
dismissed, 475 U.S. 1134 (1986). 

In a California case that predates Hepps, a court of appeals stated that in cases involving 
nonmedia defendants, truth is an affirmative defense that must be proved by the defen- 
dant. Gantry Constr. Co. v. American Pipe and Constr. Co., 49 Cal. App. 2d 186, 194, 
122 Cal. Rptr. 834, 838 (1975). 

Professor Rodney A. Smolla prepared the following helpful ‘‘breakdown of current 
constitutional fault minimums and rules on the burden of proof on truth, according to 
the public or private status of the plaintiff, the public or private status of the speech, 
and the media or nonmedia status of the defendants’’: 

Minimum 
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No clear direction 
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statement of fact that is true, although the statement is made for no good 
purpose and is inspired by ill will toward the person about whom it is 
published and is made solely for the purpose of harming him.’’ In 
addition, the law allows room for immaterial error, so that ‘‘[ijt is not 
necessary to establish the literal truth of the precise statement made.’’”° 
The proposed Libel Reform Act?' codifies the substantial-truth test, which 
“‘*has long been an element of the common law.’’? Thus, researchers 
who study objectively, verifying their work through careful peer review 
and editing, as well as the institutions that publish such work, have 
little to fear from defamation claims. 


Does the Statement Avoid Harm to an Individual’s Reputation? 


A defamatory statement must tend to harm the reputation of an 
individual or entity.2* Although the definition of defamation is not 
ironclad, in general ‘‘a communication is defamatory if it tends to harm 
the reputation of another as to lower him in the estimation of the 
community or to deter third persons from associating or dealing with 
him.’’24 

Given the focus of defamation law on reputational harm to individual 
persons or entities, much research, even if false, will be immune by 





Private Private Nonmedia Common law Common law rule 

figure concern burden on of strict liability 
defendant permissible 
permissible 


Smolla, Dun & Bradstreet, Hepps, and Liberty Lobby: A New Analytic Primer on the 
Future Course of Defamation, 75 Gro. L.J. 1519, 1572 (1987). 

19. RESTATEMENT (SECOND) OF TorTs § 581A comment a (1977). 

20. Id. at comment f. See, e.g., Swaffield, 271 Cal. App. 2d 147, 75 Cal. Rptr. 680 
(1969); Wynberg v. National Enquirer, Inc., 564 F. Supp. 924, 927 (C.D. Cal. 1982); 
Rinaldi v. Holt, Rinehart & Winston, Inc., 42 N.Y.2d 369, 366 N.E.2d 1299, 397 N.Y.S.2d 
943, cert. denied, 434 U.S. 969 (1977). 

21. Libel Reform Act, supra note 10, at 6(b). 

22. Id. at 23: ‘‘Minor inaccuracies in terminology or detail do not invalidate the 
substantial truth of a statement if its gist is true. The test is whether those aspects of the 
communication that are false are the same aspects that tend to injure the reputation.”’ 

23. A corporation or partnership may be defamed. RESTATEMENT (SECOND) OF TorTS §§ 
561, 562 (1977). 

Courts impose severe limitations on group or class defamation cases: ‘“‘One who 
publishes defamatory matter concerning a group or class of persons is subject to liability 
to an individual member of it if, but only if, (a) the group or class is so small that the 
matter can reasonably be understood to refer to the member, or (b) the circumstances of 
publication reasonably give rise to the conclusion that there is particular reference to the 
member.”’ Id. at § 564A. 

24. RESTATEMENT (SECOND) OF TorTS § 559 (1977). In California, libel is a false and 
unprivileged publication ‘‘which exposes any person to hatred, contempt, ridicule, or 
obloquy, or which causes him to be shunned or avoided, or which has a tendency to 
injure him in his occupation.’’ Cau. Civ. Cope § 45 (West 1982 & Supp. 1989). Slander 
refers to such things as charges of crime or the imputation of loathsome disease. CAL. 
Civ. Cope § 46 (West 1982 & Supp. 1989). See infra note 83; Mencher v. Chesley, 297 
N.Y. 94, 75 N.E.2d 257 (1947). 
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definition from the threat of a defamation lawsuit. Many publications in 
mathematics, sciences, behavioral sciences, history and other academic 
disciplines will not even remotely injure anyone’s reputation. Sociologists 
and psychologists, who may obtain data from individuals, frequently 
report the data in the aggregate without reference to particular indivi- 
duals, either directly or by implication. Historians, who may refer more 
frequently to individuals, may take recourse in the general rule that there 
can be no defamation of dead persons.?> However, there is a widespread 
sense of intellectual and ethical obligation to be especially restrained in 
making statements about people who cannot reply. 

A cautionary note is in order: as researchers and institutions engage 
more frequently and directly in applied research as well as pure research, 
and in public and business matters implicating individual reputations 
and controversial issues, occasional defamation suits will be filed, par- 
ticularly when substantial reputational harm occurs, as in Neary. Follow- 
ing high standards in this sensitive arena no less than in traditionally 
academic arenas makes sense, even if the first amendment and common- 
law privileges afford some latitude for error. 


Is the Statement One of Opinion Rather Than One of Fact? 


The Supreme Court of the United States has said that ‘‘under the first 
amendment, there is no such thing as a false idea.’’* Expressions of 


ideas, opinions, or even personal distaste, as distinguished from fact, 
are not actionable.?” Determining whether a statement is one of fact or 
merely opinion is a question of law for the judge, not the jury.” Reports 
of researchers are likely to contain statements of fact as well as ideas 
and opinions. To the extent that such reports contain ideas and opinions, 
the researcher and the university are protected from liability. 





25. RESTATEMENT (SECOND) OF TorTs § 560 (1977). A defamation action may survive 
the injured person’s death, however. See Weller v. Home News Publishing Co., 112 N.J. 
Super. 502, 271 A.2d 738 (1970). Moreover, historians ‘‘may well run a greater risk of 
liability for defamation’’ if their subjects are living persons who are no longer public 
figures. See Wolston v. Reader’s Digest Assn., 443 U.S. 157, 171, 99 S. Ct. 2701, 2709 
(1979) (concurring opinion of Blackmun, J.). 

26. Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-40, 94 S. Ct. 2997, 3006-07 (1974). 

27. Id.; see Wynberg v. National Enquirer, Inc., 564 F. Supp. 924, 926 (C.D. Cal. 
1982); 2 HARPER, JAMES & GRAY, supra note 18, § 5.8. 

28. Baker v. Los Angeles Herald Examiner, 42 Cal. 3d 254, 260, 721 P.2d 87, 90, 
228 Cal. Rptr. 206, 209 (1986), cert. denied, 479 U.S. 1032 (1987); Hoffmann Co. v. E.I. 
DuPont de Nemours and Co., 202 Cal. App. 3d 390, 248 Cal. Rptr. 384 (1988); see Letter 
Carriers v. Austin, 418 U.S. 264, 283-86, 94 S. Ct. 2770, 2781-82 (1974) (labeling someone 
a ‘‘scab’’ in labor dispute); Greenbelt Cooperative Publishing Ass’n v. Bresler, 398 U.S. 
6, 14, 90 S. Ct. 1537, 1541-42 (1970) (charging a public figure with ‘‘blackmail’’). A 
close question should be decided in the defendant’s favor if the plaintiff is a public 
figure. Kaufman v. Fidelity Fed. Savings & Loan Ass’n., 140 Cal. App. 3d 913, 920, 189 
Cal. Rptr. 818, 823 (1983). Whether a statement is one of opinion or fact appears to be 
a constitutional question. Ollman v. Evans, 750 F.2d 970, 975 & n.8 (D.C. Cir. 1984), 
cert. denied, 471 U.S. 1127 (1985). 
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The line between opinion and fact, however, is not always marked.” 
Courts have defined opinion as a statement that ‘‘is incapable of objective 
proof.’’*° It sometimes is accompanied by such idiosyncratic phrases as 
“‘in mv opinion,” “‘I think that,”’ ‘‘apparently,’’ or ‘‘my impression is.”’ 
Sometimes, however, such expressions are so attenuated by their factual, 
or would-be factual, context that the basic statement becomes one of 
fact, not opinion.*: Researchers should be particularly wary of opinions 
that imply the existence of facts without documentation. One who states, 
for example, ‘‘I think my neighbor steals museum pieces,’’ has thereby 
uttered a statement that in some jurisdictions may be defamation rather 
than a mere opinion.** 

Thus, calling a statement an opinion does not make it one. A statement 
does not always smell sweet when it is called a rose. There is a world 
of difference between the fact-reinforced ‘‘opinion’’ of a respected expert 
on, for example, the syndrome of chronic fatigue, and a gossip’s ‘‘opin- 
ion’’ that a fellow-worker is feigning fatigue. The ‘‘opinion’’ of an expert, 
respected for objectivity, differs from the ‘‘opinion’’ of a professed expert, 
who phrases it as a cover for innuendo, as basely but more skillfully 
than an ordinary gossip. 

Researchers have an obligation to guard against innuendo because the 
authority of the academic institutions they represent protects their state- 
ments. That protection, facilitating acceptance of reckless or malicious 





29. See Hoffmann, 202 Cal. App. 3d at 398-99, 248 Cal. Rptr. at 389. See Post, The 
Constitutional Concept of Public Discourse: Outrageous Opinion, Democratic Deliberation 
and Hustler Magazine v. Falwell, 103 Harv. L. Rev. 601, 649-666 (1990); Thomas, 
Statements of Fact, Statements of Opinion, and The First Amendment, 74 Ca.ir. L. REv. 
1001, 1017-21, 1029-31, 1045, 1055-56 (1986); McCabe v. Rattiner, 814 F.2d 839 (ist 
Cir. 1987). On January 22, 1990, the Supreme Court of the United States decided to 
review the distinction between statements of fact and opinion in Milkovich v. Lorain 
Journal Co. (petition for certiorari 89-645). 

30. See Hoffmann, 202 Cal. App. 3d at 399, 248 Cal. Rptr. at 389; Ollman, 750 F.2d 
at 979; Price v. Viking Penguin, Inc., 881 F.2d 1426 (8th Cir. 1989). 

Three other reasons often used in interplay with the opinion rule may support 
a finding that a statement is not actionable because it does not state defamatory 
facts. First, the statement may use amorphous or ambiguous language, so that 
it does not make a specific charge. Second, the statement may amount to no 
more than name-calling or abusive language that clearly is not intended to be 
taken literally. Third, the statement may have been made in ridicule or jest, 
again clearly not intended to make a literal defamatory charge. In all three 
instances, the statement cannot be interpreted reasonably as a clear statement 
of defamatory facts. 
Wade, The Tort Liability of Investigative Reporters, 37 VAND. L. REv. 301, 313 (1984). 

31. In Baker, 42 Cal. 3d at 261-62, 228 Cal. Rptr. at 209-10, 721 P.2d at 91-92, the 
court stated: ‘‘When one states a view in terms of an ‘impression,’ the listener or reader 
is on notice that the maker is not vouching for its accuracy. A reasonable person would 
understand that a statement of opinion rather than of fact was io follow.’’ See also 
Converters Equip. Corp. v. Condes Corp., 80 Wis.2d 257, 258 N.W.2d 712 (1977); Lane 
v. Arkansas Valley Publishing Co., 675 P.2d 747 (Colo. App. 1983), cert. denied, 467 
U.S. 1252 (1984); 2 HARPER, JAMES & GRAY, supra note 18, § 5.8 at 70 & n.15. 

32. See RESTATEMENT (SECOND) OF ToRTS § 566 comment b, illustration 3 (1977). 
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publication, augments any injury to innocent victims.** The academic 
aegis lends meretricious respect not only to traditional scholarly journals, 
but also to a host of miscellaneous publications housed within academic 
territory. These publications merit special scrutiny so that a university 
does not unwittingly lend its imprimatur to publications that may do 
more harm than good. 


Is the Statement Made With Care? 


Before 1964, care or lack of care by the maker of a statement was 
ordinarily irrelevant and ‘‘[iJntent, motive, and malice were not neces- 
sarily involved except to counter qualified privilege or to prove exemplary 
damages.’’** Given strict liability for defamation, the first amendment 
offered no protection for untrue statements harmful to a person’s repu- 
tation. At the same time, in a different area of tort law, product liability, 
the concept of strict liability also was gaining ground over increasingly 
chaotic rules of negligence and fault.** 

In a contemporaneous reverse movement in defamation, the courts 
moved from strict liability to fault. In 1964, in the landmark case of New 
York Times v. Sullivan,** the United States Supreme Court dealt a heavy 
blow to strict liability for defamation, holding against a plaintiff who 
was a public official. As a result of New York Times, such a plaintiff 
now must prove by clear and convincing evidence that the person making 
a defamatory statement did so knowing the statement was untrue or with 
reckless disregard for the truth.*? This burden is particularly onerous 





33. See supra note 8. 

34. Herbert v. Lando, 441 U.S. 153, 176, 99 S. Ct. 1635, 1648-49 (1979). See Kalm, 
The Burden of Proving Truth or Falsity in Defamation: Setting a Standard for Cases 
Involving Nonmedia Defendants, 62 N.Y.U. L. REv. 812 (1987). 

35. See, e.g., Greenman v. Yuba Power Co., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. 
Rptr. 697 (1963); RESTATEMENT (SECOND) OF TorTs § 402A (1965); R. Traynor, The Ways 
and Meanings of Defective Products and Strict Liability, 32 TENN. L. REv. 363 (1965). 
For a discussion of product-liability issues regarding information provided by expert 
computer programs, descriptions in textbooks of chemical experiments, nautical charts, 
and other informational items, see Toedt, Reducing the Potential for Liability in the 
Dissemination of Computerized Information and Expertise, 6 COMPUTER Law. 1 (Nov. 
1989). 

36. 376 U.S. 254, 84 S. Ct. 710 (1964). 

37. 376 U.S. 254, 279-80, 84 S. Ct. 710, 725-26 (1964). The Supreme Court of the 
United States recently applied the actual-malice test of New York Times v. Sullivan to 
the claim of a public figure for damages for intentional infliction of emotional distress 
as a result of parody. Hustler Magazine v. Falwell, 485 U.S. 46, 108 S. Ct. 876 (1988). 

Reckless disregard for the truth ‘‘is not measured by whether a reasonably prudent 
man would have published, or would have investigated before publishing. There must 
be sufficient evidence to permit the conclusion that the defendant in fact entertained 
serious doubts as to the truth of his publication.’’ St. Amant v. Thompson, 390 U.S. 
727, 731, 88 S. Ct. 1323, 1325-26 (1968); see Cuenca v. Safeway San Francisco Employees 
Fed. Credit Union, 180 Cal. App. 3d 985, 997, 225 Cal. Rptr. 852, 858-59 (1986); Gomes 
v. Fried, 136 Cal. App. 3d 924, 934-35, 186 Cal. Rptr. 605, 610-11 (1982); Heritage 
Publishing Co. v. Cummins, 124 Cal. App. 3d 305, 309, 177 Cal. Rptr. 277, 279 (1981), 
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because it requires proof of the state of mind of the defendant. Although 
the Supreme Court permits inquiry into editorial processes,** there is no 
way to enter a mind for proof. The Court later extended its so-called 
actual-malice test to plaintiffs who are ‘‘public figures.’’*® It also applied 
that test to claims for presumed damages and punitive damages, whether 
sought by public or private figures,*° at least if such claims are made 





cert. denied, 457 U.S. 1106 (1982). 

The nature of ihc reckiess-disregard test has created a distinct irony for the 
investigative reporter. As the title indicates, the investigative reporter’s 
professional obligation is to investigate—to check on the reliability of sources 
and the accuracy of information obtained. This test, however, creates an incentive 
not to investigate if any question at all exists about the accuracy of the 
‘information’, since the investigation might turn the question into ‘serious 
doubts’ and make the publication a violation of the New York Times standard. 
The Court expressly recognized this risk [in St. Amant, 390 U.S. 727, 731, 88 
S. Ct. 1323, 1325-26], but made no effort to avoid it. 

Wade, supra note 30, at 305 (1984). By contrast, academic researchers presumably 
should not have a disincentive to investigate. 

38. Herbert v. Lando, 441 U.S. 153, 176, 99 S. Ct. 1635, 1648-49 (1979). ‘“The Court 
could have avoided, or at least alleviated, these encroachments if it had made the test 
of reckless disregard objective rather than subjective.’’ Wade, supra note 30, at 305. See 
infra note 64. 

39. Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S. Ct. 1975 (1967). See HARPER, 
JAMES & GRAY, supra note 18, § 5 at 8-11. 

There are two categories of public figures: all-purpose public figures and limited- 
purpose public figures. Gertz v. Robert Welch, Inc., 418 U.S. 323, 351, 94 S. Ct. 2997, 
3012-13: ‘‘In some instances an individual may achieve such pervasive fame or notoriety 
that he becomes a public figure for all purposes and in all contexts. More commonly, 
an individual voluntarily injects himself or is drawn into a particular public controversy 
and thereby becomes a public figure for a limited range of issues.’’ See also Reader’s 
Digest Ass’n v. Superior Court, 37 Cal. 3d 244, 252-56, 690 P.2d 610, 615, 208 Cal. 
Rptr. 137, 141-44 (1984), cert. denied, 478 U.S. 1009 (1986); James v. Gannett Co., 40 
N.Y.2d 415, 353 N.E.2d 834 (1976); cf. Time, Inc. v. Firestone, 424 U.S. 448, 458, 96 
S. Ct. 958, 967 (1976); Wolston v. Reader’s Digest Ass’n, 443 U.S. 157, 167-68, 99 S. 
Ct. 2701, 2707-08 (1979). In Neary, the trial court ruled that the plaintiff was a limited- 
purpose public figure. 

The plaintiff’s status as a public or private figure is a question of law for the judge. 
Rosenblatt v. Baer, 383 U.S. 75, 88, 86 S. Ct. 669, 677 (1966). 

The task of demarcating public from private figures has been described as ‘‘much like 
trying to nail a jellyfish to the wall.’’ Rosanova v. Playboy Enterprises, Inc., 411 F. 
Supp. 440, 443 (S.D. Ga. 1976), aff'd, 580 F.2d 859 (5th Cir. 1978) (reputed underworld 
personality held to be a public figure). Compare Philadelphia Newspapers, Inc. v. Hepps, 
475 U.S. 767, 106 S. Ct. 1558 (1986); Rancho La Costa v. Superior Court, 106 Cal. App. 
3d 646, 653-64, 165 Cal. Rptr. 347, 351-52 (1980), cert. denied and app. dismissed sub 
nom, Penthouse Int’l, Ltd. v. Rancho La Costa, Inc., 450 U.S. 902, 101 S. Ct. 1336 
(1981). 

40. See Gertz, 418 U.S. at 349, 94 S. Ct. at 3011-12. 

The following chart: 

[G]ives the score on damages, calibrated according to status of the plaintiff, 
status of the speech, and the level of fault demonstrated. (The media/nonmedia 
distinction is not incorporated into this chart. If the Court were to hold that 
nonmedia speakers did not benefit from first amendment protections in some 
or all plaintiff and speech contexts, then presumed and punitive damages would 
apparently be available without regard to proof of fault.): 
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against media defendants or on matters of public concern.* 

The Court has not extended the actual-malice test to statements that 
defame private figures, whether the statements involve matters of private 
concern” or public concern.** States must determine whether negligence 
or some other standard of fault, or possibly even strict liability, applies 
when the plaintiffs are ‘‘private figures.’ 





Types of Damages 
Status of Plaintiff and Level of Fault Permitted by First 
Status of Speech Demonstrated Amendment 





Public official/public figure; Plaintiff required to Actual, presumed, punitive 
speech of public concern prove actual malice 


Public official/public figure; | Requirements unclear; Presumed and punitive may 
speech of private concern could be less than actual _be permitted even if no 

malice actual malice proved 
Private figure/speech of Plaintiff proves actual Actual, presumed, punitive 
public concern malice (optional) 


Private figure/speech of Plaintiff required to Actual 
public concern prove negligence 


Private figure/speech not Plaintiff may not be Actual, presumed, punitive 
involving matters of public required to prove any 
concern fault after Dun & 

Bradstreet 


Smolla, supra note 18, at 1583. 

41. See Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 768, 106 S. Ct. 1558, 
1559 (1986) (when ‘‘a newspaper publishes speech of public concern, a private figure 
plaintiff cannot recover damages without also showing that the statements at issue are 
false’’); Miller v. Nestande, 192 Cal. App. 3d 191, 200, 237 Cal. Rptr. 359, 363-64 (1987); 
see Note, Libel Law—Matters of Nonpublic Concern, 99 Harv. L. REv. 212 (1985). 

42. Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 105 S. Ct. 2939 
(1985) (false credit report). The Supreme Court of the United States held that when the 
defamatory statement does not involve a matter of public concern and the plaintiff is a 
private figure, both presumed and punitive damages may be recovered without a showing 
of actual malice. Id. at 763, 105 S. Ct. 2947-48. Although the issue of fault in private 
figure-private matter cases was not directly before the Court, the Court cited with approval 
an Oregon case that applies strict liability without fault in such a situation, Harley- 
Davidson Motorsports, Inc. v. Markley, 279 Or. 361, 568 P.2d 1359 (1977), and a 
Wisconsin case holding that all the protections of Gertz v. Robert Welch, Inc. are 
inapplicable in such a situation, Denny v. Mertz, 106 Wis.2d 636, 318 N.W.2d 141, cert. 
denied, 459 U.S. 883 (1982). See Smolla, supra note 18, at 1545-47. For a helpful 
alternative analysis of Greenmoss and other cases, ‘‘taking into consideration both the 
costs of injury and the costs of its avoidance,’ see Lachman, Reputation and Risk Taking, 
THE Cost oF LIBEL 229, 248 (Dennis & Noam eds. 1989). 

43. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 349, 94 S. Ct. 2997, 3009 (1974). 
In New York, in a private figure-public concern case, the plaintiff must establish by a 
preponderance of the evidence that the publisher acted in a grossly irresponsible manner 
without due consideration for the standards of information-gathering and dissemination 
ordinarily followed by responsible parties. Chapadeau v. Utica Observer-Dispatch, Inc., 
38 N.Y.2d 196, 34 N.E.2d 569 (1975); Gaeta v. New York News, Inc., 62 N.Y.2d 340, 
465 N.E.2d 802 (1984). Other jurisdictions may follow a negligence test. See, e.g., Peagler 
v. Phoenix Newspapers, Inc., 114 Ariz. 309, 560 P.2d 1216 (1977); Troman v. Wood, 62 
Ill. 2d 184, 340 N.E.2d 292 (1975); Seegmiller v. KSL, Inc., 262 P.2d 968 (Utah 1981). 

44. Gertz, 418 U.S. at 347, 94 S. Ct. at 3010-11. 








1990] DEFAMATION LAW 387 


A significant case recently decided by the Supreme Court of California, 
Brown v. Kelly Broadcasting Company, determined that a conditional 
“‘public interest privilege’ is not available for a news-media report that 
falsely defames a private individual.** It is a striking coincidence that, 
just as courts now are beginning to depart from the strict liability of 
recent years in certain product cases,“° they seem poised to reconsider 
strict liability in certain private-figure defamation cases.*? Though in 
many ways these areas are unlike,** their common element is injury to 
the plaintiff. In both areas, the law is in ferment. Currently, a plaintiff 
is better situated to receive redress for injury if its source is an ascer- 
tainable product rather than an undecipherable mind. 

Under the current heavy burden on plaintiffs to prove actual malice, 
the first amendment protects defendants far better than the earlier concept 
of strict liability, even for false and defamatory statements of fact, at 
least in cases involving ‘‘public officials’ or ‘‘public figures,’’ terms 
vulnerable to enlargement. Newspaper and broadcasting personnel, who 
report current events under the pressure of daily or weekly deadlines, 
may receive more lenient application of the actual-malice test than 
researchers, who by definition have requisite time to think before they 
publish.*® The publish or perish cliche, an injunction against sloth, by 





45. Brown v. Kelly Broadcasting Co., 48 Cal. 3d 711, 771 P.2d 406, 257 Cal. Rptr. 
708 (1989). The opinion of the Court of Appeals is reported at 244 Cal. Rptr. 531 (1988). 
The Supreme Court of California specified that ‘‘[t]he sole issue in this case is whether 
Civil Code § 47, subdivision 3, affords a broad privilege, sometimes referred to as a 
‘public interest privilege’ to the news communications industry (news media) to make 
false statements regarding a private individual.’’ 48 Cal. 3d at 711, 771 P.2d at 408-09, 
257 Cal. Rptr. at 708. 

The court also stated that a ‘‘private figure plaintiff must prove at least negligence to 
recover any damages and, when the speech involves a matter of public concern, he must 
prove New York Times malice ...to recover presumed or punitive damages.’’ Such 
malice must be established by ‘‘clear and convincing proof.’’ 48 Cal. 3d at 747, 257 Cal. 
Rptr. at 730-31, 771 P.2d at 429. 

46. See, e.g., Brown v. Superior Court, 44 Cal. 3d 1049, 751 P.2d 470, 245 Cal. Rptr. 
412 (1988) (negligence liability rather than strict liability for prescription drugs that are 
properly prepared and marketed and accompanied by proper warnings); see M. Traynor 
& B. Cunningham, Emerging Product Liability Issues in Biotechnology, 3 Hicu TeEcu. L.j. 
149 (1989). 

For early warnings against excessive litigation, see R. Traynor, supra note 35, at 366; 
R. Traynor, Transatlantic Reflections on Leeways and Limits of Appellate Courts, 1980 
Ura L. REv. 255; M. Traynor, Lawsuits: First Resort or Last? 1978 UTAH L. REv. 635. 

47. See supra note 42. In most private-figure defamation cases, the test of liability 
for actual damages will be negligence rather than either strict liability or actual malice. 
See Brown v. Kelly Broadcasting Co., supra note 45, 48 Cal. 3d at 741-42, 257 Cal. Rptr. 
at 726-27, 771 P.2d at 424-25. 

48. Smolla, supra note 18, at 1551-61. 

49. See Wolston v. Reader’s Digest Ass’n, 443 U.S. at 171, 99 S. Ct. at 2709 (1979) 
(concurring opinion of Blackmun, J.): 

While historical analysis is no less vital to the marketplace of ideas than 
reporting current events, historians work under different conditions than do 
their media counterparts. A reporter trying to meet a deadline may find it 
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no means necessitates hasty work. Careful researchers rarely should be 
vulnerable to liability for defamation. Anyone who conducts research 
objectively, verifies statements against the research data, and preserves 
all essential data for possible review, thereby strengthens a reputation 
for scholarly work and concurrently the basis of a good defense. 

Whether governed by rules of strict liability or negligence, researchers 
should take care with their words. Forthright statements, indeed bold 
ones, should be encouraged when they are solidly-grounded. Phrases that 
could become loose cannons should be avoided, especially when they 
might injure a person’s reputation. Sometimes a circumscribed statement 
indicating what the data do not establish, or excluding possibilities, may 
be advisable. For example, in an inquiry whether Mr. A’s plant discharged 
toxic waste into a stream, the data may unquestionably support only a 
statement that X, Y, and Z were not the cause. An alternative approach 
in appropriate cases may be to report only verifiable facts and to cite the 
sources that verify facts, leaving conclusions to the reader. 


Is the Statement Privileged? 


The complex question of privilege usually is one that a well-versed 
lawyer can best unriddle. Nonetheless, a brief review of fundamentals 
may be useful. 


Some statements are absolutely privileged, even though they are 


made with knowing or reckless disregard for the truth. Examples 
include statements made in the proper discharge of a legal duty,®° or 
in legislative, judicial, or other official proceedings.*' Such privileges 





totally impossible to check thoroughly the accuracy of his sources. A historian 

writing sub specie aeternitatis has both the time for reflection and the opportunity 

to investigate the veracity of the pronouncements he makes. 
See also Comment, Journalistic Malpractice: The Need for a Professional Standard of 
Care in Defamation Cases, 72 Mara. L. REv. 63, 80-81 (1988). There may be occasional 
situations such as emergencies that require a researcher to render a report without 
adequate opportunity for verification; if so, it may be prudent to refer to such limitations 
in the report. 

Differential application of the actual-malice test in light of the circumstances and time 
available for checking does not mean, however, that there should be a media/nonmedia 
distinction in the constitutional principles applied to media and nonmedia defendants. 

The first amendment speaks of both ‘freedom of speech and of the press.’ The 
constitutional protections should protect the ordinary citizens as well as the 
media, whether the suit is in slander for an oral statement or in libel for a 
written one. The privilege of fair report, for example, should apply on behalf 
of an individual who attends a public meeting and orally describes it accurately 
and fairly to a friend. This equality of protection will not harm the press, whose 
members have their protection, which is not endangered. For the press to seek 
to deny that protection to persons engaged in other types of activities is to take 
a dog-in-the-manger position. 
Wade, supra note 30, at 344-45 & nn. 189-90. 
50. E.g., Cat. Civ. Cope § 47(1) (West 1982 & Supp. 1989), see supra note 2. 


51. E.g., Cat. Civ. CoDE § 47(2) (West 1982 & Supp. 1989), see HARPER, JAMES & GRAY, 
supra note 27, at 177-99. 
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are necessary to free speakers ‘‘from fear that their actions in that 
position might have an adverse effect upon their personal interests. 
To accomplish this, it is necessary for them to be protected not only 
from civil liability but also from the danger of even an unsuccessful 
civil action.’’*? Such absolute protection has not been extended to 
researchers. 

Other statements may be privileged under certain conditions. For 
example, a report of a judicial, legislative, or official proceeding® in 
a public journal,** or a report of a public meeting®® may be privileged 
if the report is ‘‘fair and true.’’** The law also accords a privilege to 





52. RESTATEMENT (SECOND) OF Torts, ch. 25, topic 2, tit. b, Introductory Note (1977). 

53. E.g., Cat. Crv. Cope § 47(4) (West 1982 & Supp. 1989); see Green v. Cortez, 151 
Cal. App. 3d 1068, 1073, 199 Cal. Rptr. 221, 224 (1984) (mewspaper’s accurate and fair 
report of city councilman’s false and defamatory statement at a council meeting was 
privileged); See HARPER, JAMES & Gray, supra note 18, § 5.24; Note, Libel Law—The Fair 
Report Privilege, 62 Temp. L.Q. 459 (1989). See also Kilgore v. Younger, 30 Cal. 3d 770, 
640 P.2d 793, 180 Cal. Rptr. 657 (1982) (report by Organized Crime Control Commission 
established by Attorney General) (official privilege for reports by high ranking state 
executive officers). 

54. Ca. Civ. Cope § 47(4) (West 1982 & Supp. 1989). Newspapers and other media 
have invoked this privilege. E.g., Green, 151 Cal. App. 3d at 1073, 199 Cal. Rptr. at 
226; Reeves v. American Broadcasting Cos., 719 F.2d 602, 606-07 (2d Cir. 1983). Whether 
the privilege is available for studies of official proceedings by nonmedia institutions, 
i.e., whether such studies constitute ‘‘reports’’ in a ‘‘public journal,’’ seems to be an 
open question. The operative words are ‘‘reports,’’ ‘‘public’’ and ‘‘journal’’, words which 
perhaps are sufficiently flexible to encompass academic reports as well as media reports. 
See also Wade, supra note 49; Oakes, Proof of Actual Malice in Defamation Actions: An 
Unsolved Dilemma, 7 Horstra L. REv. 655, 683-85 (1979). 

Cf. supra note 18; Miller v. Nestande, 192 Cal. App. 3d 191, 200, 237 Cal. Rptr. 359. 
364 (1987) (‘‘Whether criticism of public officials is published by the media or disseminated 
by individuals, we hold it is protected by the constitutional standard expressed in New 
York Times.’’). 

It bears noting that the privilege does not seem to be restricted to reports that are 
contemporaneous with the proceeding (although the publisher may have some responsibility 
to include information about intervening events). For a strong view supporting a privilege 
for dated reports see Note, When Truth and Accuracy Diverge: The Fair Report of a 
Dated Proceeding, 34 STAN. L. REV. 1041 (1982). Availability of privilege for dated media 
reports would weaken any argument that media are accorded ‘‘public journal’’ status 
because they report on current events. See also Wade, supra note 49. 

On the other hand, a defendant who is not a newspaper publisher or broadcaster is 
not eligible for the retraction statute in California. CaL. Civ. Cope § 48a (West 1982 & 
Supp. 1989); Field Research Corp. v. Superior Court, 71 Cal. 2d 110, 115, 453 P.2d 747, 
749-51, 77 Cal. Rptr. 243, 246-47 (1969); Dietrich v. Litton Indus., Inc., 12 Cal. App. 3d 
704, 711, 90 Cal. Rptr. 856, 860 (1970). See Burnett v. National Enquirer, Inc., 144 Cal. 
App. 3d 991, 193 Cal. Rptr. 206 (1983), appeal dismissed, 465 U.S. 1014 (1984) (retraction 
statute not available to magazines); Schwarzbach, Shouldn’t California Retraction Statute 
Protect Magazines Too?, 18 Sw. U.L. REv. 197 (1989). Whether the courts would give a 
similarly restrictive reading to the term ‘‘reports’’ and ‘‘public journal’’ is an unresolved 
question. 

55. E.g., Cat. Civ. Cope § 47(5) (West 1982 & Supp. 1989). 

56. E.g., Cat. Civ. Cope § 47(4 & 5) (West 1982 & Supp. 1989). 
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certain statements innocently made between interested persons.*” A 
privilege of particular interest to researchers, and one deserving clar- 
ification and strengthening, protects communications between persons 
sharing a common interest,** such as ‘‘persons associated together in 
professional activities,’’*° so long as the privilege is not abused.® 

In general, if at least one of the foregoing five questions is answered 
positively, the researcher and the sponsoring institution should have 
no liability for defamation. If doubts remain about a statement, it may 
be advisable to consult a lawyer well-versed in defamation law, who 
will be able to work within ‘‘the rococo architecture of modern libel 
law.’’®*? Such involvement of a lawyer can be constructive, and is 
preferable to stationing teams of lawyers at editorial desks as a routine 
part of the research and publication process. The research institution 
or researcher should consult a lawyer if any individual or entity who 
is a subject of research threatens or files a lawsuit. 

Although an absolute privilege is not available to counter the threat 
of either litigation or liability, lawyers may employ procedural meth- 
ods to terminate unjustified litigation at an early stage. Defamation 
cases often can and should be terminated at the initial pleading stage 
on a motion to dismiss or demurrer,*® or well before trial on a motion 





57. E.g., Cat. Civ. Cope § 47(3) (West 1982 & Supp. 1989). See Brown v. Kelly 
Broadcasting Co., 48 Cal. 3d 711, 771 P.2d 406, 257 Cal. Rptr. 708 (1989); Cate, Defining 
California Civil Code Section 47(3): The Resurgence of Self Governance, 39 STAN. L. REv. 
1201 (1987); Emde v. San Joaquin County Central Labor Council, 23 Cal. 2d 146, 143 
P.2d 10 (1943); Rancho La Costa v. Superior Court, 106 Cal. App. 3d 646, 653-69, 165 
Cal. Rptr. 347, 351-52 (1980), cert. denied and app. dismissed sub nom, Penthouse Int’l, 
Ltd. v. Rancho La Costa, Inc., 450 U.S. 902, 101 S. Ct. 1336 (1981). See also A.F.M. 
Corp. v. Corporate Aircraft Management, 626 F. Supp. 1533, 1551-52 (D. Mass. 1985) 
(aviation safety evaluator hired by corporate jet owner had conditional privilege to make 
report about jet operator). McManus v. McCarthy, 586 F. Supp. 302 (S.D. N.Y. 1984) 
(good faith test); Glantz v. Cook United, Inc., 499 F. Supp. 710 (E.D. N.Y. 1979) (letter 
from board chairman to shareholders). 

58. See supra note 12. This Article notes but does not analyze the question of whether 
academic freedom leads to a first-amendment-based privilege of circulation of research 
papers among professional colleagues, at least in draft or working paper form before 
final publication in a journal or book. Cf. Finkin, Intramural Speech, Academic Freedom, 
and the First Amendment, 66 TEx. L. REv. 1323 (1988); Yudof, Intramural Musings on 
Academic Freedom: A Reply to Professor Finkin, 66 Tex. L. REv. 1351 (1988); Brest, 
Protecting Academic Freedom Through The First Amendment: Raising the Unanswered 
Questions, 66 TEx. L. REv. 135 (1988). 

59. See supra note 12; Cuenca v. Safeway San Francisco Employees Fed. Credit 
Union, 180 Cal. App. 3d 985, 995-96, 225 Cal. Rptr. 852, 857-58 (1986); Institute of 
Athletic Motivation v. University of Ill., 114 Cal. App. 3d 1, 7-13, 170 Cal. Rptr. 411, 
415-20 (1980); Katz v. Rosen, 48 Cal. App. 3d 1032, 1037, 121 Cal. Rptr. 853 (1975). 

60. See RESTATEMENT (SECOND) OF TorTs § 593(b) and comment c (1977); HARPER, JAMES 
& Gray, supra note 18, § 5.7. ; 

61. See comment of Roslyn A. Mazer, a member of the Libel Reform Project, supra 
note 10, at 30. 

62. See, e.g., Baker v. Los Angeles Herald Examiner, 42 Cal. 3d 254, 260, 228 Cal. 
Rptr. 206, 209, 721 P.2d 87, 89 (1986), cert. denied, 479 U.S. 1032, reh’g denied, 480 
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for summary judgment.® Moreover, there may be occasional oppor- 
tunities to limit unnecessarily intrusive inquiries through depositions 
or other discovery methods pending such early termination.** Lawyers 
also may protect commentators through the judicious use of the 
opinion-fact distinction,®* the public-official and public-figure doc- 
trine,*© the requirement of proving malice (the knowing or reckless 
disregard for the truth) by clear and convincing evidence®’ (when that 





U.S. 912 (1987); Hoffmann Co. v. E.I. DuPont de Nemours & Co., 202 Cal. App. 3d 390, 
248 Cal. Rptr. 384 (1988). 

63. See, e.g., Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S. Ct. 2505 (1986); 
Herbert v. Lando, 781 F.2d 298 (2d Cir.), cert. denied, 476 U.S. 1182, 106 S. Ct. 2916 
(1986); Cuenca v. Safeway San Francisco Employees Fed. Credit Union, 180 Cal. App. 
3d 985, 996-98, 225 Cal. Rptr. 852, 858-59 (1986). 

64. But see Herbert v. Lando, 441 U.S. 153, 99 S. Ct. 1635 (1979). Compare id. 441 
U.S. at 178, 180, 99 S. Ct. at 1650, 1651 (1979) (Powell, J, concurring); Steaks Unlimited, 
Inc. v. Deaner, 623 F.2d 264, 279 n.74 (3d Cir. 1980) (although Herbert held that the 
first amendment does not mandate the discovery privilege, it ‘‘did not hold, however, 
that it is unconstitutional for the states to establish a privilege against state-of-mind 
discovery’’); Huddleson, Confidentiality for the ‘‘Editorial Process,’’ Wash. Post, Nov. 
7, 8, 1978 (proposing by analogy to the common law of executive privilege that ‘‘preliminary 
thoughts and opinions should be secret, but final rationales for editorial decisions should 
be disclosed on valid demand in a libel suit.’’). 

Under a reporters’ shield law, there may be additional protection for reporters’ sources 
of information as distinguished from their thought or editorial processes. See Coughlin 
v. Westinghouse Broadcasting & Cable Co., 780 F.2d 340, 343, 344 n.2 (3d Cir. 1985) 
(Becker, J., concurring), cert. denied, 476 U.S. 1187, 106 S. Ct. 2927 (1986); Mitchell v. 
Superior Court, 37 Cal. 3d 268, 690 P.2d 625, 208 Cal. Rptr. 152 (1984); KSDO v. 
Superior Court, 136 Cal. App. 3d 375, 186 Cal. Rptr. 211 (1984); Comment, Source 
Disclosure in Public Figure Defamation Actions: Towards Greater First Amendment 
Protection, 33 Hastincs L.J. 623 (1982). See also Dalitz v. Penthouse Int’l, Ltd., 168 Cal. 
App. 3d 468, 214 Cal. Rptr. 254 (1985); Playboy Enterprises v. Superior Court, 154 Cal. 
App. 3d 14, 201 Cal. Rptr. 207 (1984). 

I note but do not discuss here the separate and important question of whether 
researchers have any privilege to withhold their research and confidential data from 
subpoenas and other discovery process. See Dow Chemical Co. v. Allen, 672 F.2d 1262 
(7th Cir. 1982); Richards of Rockford, Inc. v. Pacific Gas & Electric Co., 71 F.R.D. 388 
(N.D. Cal. 1976); cf. In re Grand Jury Subpoena dated January 4, 1984, 583 F. Supp. 991 
(E.D. N.Y.), rev’d, In re Grand Jury Subpoena dated January 4, 1984, 750 F.2d 223 (2d 
Cir. 1984). But see American Tobacco Co., 880 F.2d 1520 (2d Cir. 1989); Wilkinson v. 
FBI, 111 F.R.D. 432 (C.D. Cal. 1986); Wright v. Jeep Corp. 547 F. Supp. 871 (E.D. Mich. 
1983). But cf. University of Pennsylvania v. Equal Employment Opportunity Comm’n, 
58 U.S.L.W. 4093 (1990). See also Note, Discovery and Testimony of Unretained Experts: 
Creating a Clear and Equitable Standard to Govern Compliance with Subpoenas, 1987 
Duke L.J. 140; Note, Free Press, Privacy, and Privilege: Protection of Researcher-Subject 
Communications, 17 Ga. L. REv. 1009 (1983); O’Neil, Scientific Research and the First 
Amendment: An Academic Privilege, 16 U.C. Davis L. REv. 837 (1983); Annotation, Right 
of Independent Expert to Refuse to Testify as to Expert Opinion, 50 A.L.R. 4th 680 
(1986). 

65. See supra notes 26-32 and accompanying text. 

66. See supra notes 36-44 and accompanying text. 

67. Anderson, 477 U.S. 242, 106 S. Ct. 2505 (1986); Bose Corp. v. Consumers Union 
of United States, Inc., 466 U.S. 485, 104 S. Ct. 3561, reh’g denied, 467 U.S. 1267 (1984); 
McCoy v. Hearst Corp., 42 Cal. 3d 835, 846 n.9, 727 P.2d 711, 719 n.9, 231 Cal. Rptr. 
518, 525 n.9 (1986). 
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test applies),** the various privileges,** and other rules that circum- 
scribe defamation litigation.”” To the extent that such steps are not 
successful before verdict, post-trial motions for judgment notwith- 
standing the verdict, for a new trial, or for remittitur may be availa- 
ble.”1 The Supreme Court of the United States recently held that in 
defamation cases ‘‘[i]Jn determining whether the constitutional stan- 
dard [of actual malice] has been satisifed, the reviewing court must 
consider the factual record in full.’’’? Neary presents the appellate 
court in California with the challenge of determining whether an 
award of $7 million in general damages,”* even if harm was proved 
rather than presumed,” is excessive or inherently punitive, especially 





68. See supra note 45 and accompanying text. 

69. See supra notes 50-57 and accompanying text. 

70. See infra notes 71-76 and accompanying text. 

71. See, e.g., CaL. Civ. CopE § 657 (West 1982 & Supp. 1989); Perfect Fit Industries, 
Inc. v. Acme Quilting Co., 494 F. Supp. 505 (S.D. N.Y. 1980), modified, 646 F.2d 800 
(2d Cir. 1981) (award of $2.5 million in actual damages and $5 million in punitive 
damages were excessive in circumstances). For example, in Burnett v. National Enquirer, 
Inc., the jury awarded the plaintiff $3 million in compensatory damages and $1.3 million 
in punitive damages. The trial court by remittitur rendered judgment for $50,000 
compensatory damages and $750,000 punitive damages. On appeal, the $50,000 judgment 
for compensatory damages was affirmed. However, the case was remanded for retrial on 
the issue of punitive damages unless plaintiff consented to a reduction of the punitive 
damage award to $150,000, in which case the judgment would be modified and affirmed, 
144 Cal. App. 3d 991, 193 Cal. Rptr. 206 (1983), appeal dismissed, 465 U.S. 1014 (1984). 

72. Harte-Hanks Communications, Inc. v. Connaughton, 109 S. Ct. 2678 (1989). See 
also Bose Corp. v. Consumers Union of United States, Inc., 466 U.S. 485, 104 S. Ct. 
3561, reh’g denied, 467 U.S. 1267 (1984); Note, Amplifying Bose Corp. v. Consumers 
Union: The Proper Scope of De Novo Appellate Review in Public Person Defamation 
Cases, 57 FoRDHAM L. REv. 578 (1989). The relationship between the Connaughton and 
Bose standards of appellate review and the rules governing admission of evidence in an 
actual-malice case deserves separate analysis. See Oakes, supra note 54, at 666, 707-12. 

73. ‘‘One who is liable for a defamatory communication is liable for the proved, 
actual harm caused to the reputation of the person defamed.’’ RESTATEMENT (SECOND) OF 
Torts § 621 (1977); see CaL. Civ. CopE § 48a(4)(a) (West 1982 & Supp. 1989), which 
defines ‘‘general damages,’’ for purposes of the retraction statute, infra note 90, as 
“‘damages for loss of reputation, shame, mortification, and hurt feelings.’’ So long as 
general damages are ‘‘proved rather than presumed, they are consistent with the Gertz 
‘actual injury’ requirement. 2 HARPER JAMES & GRAY, supra note 18, § 5.30 at 253, citing 
Gertz v. Robert Welch, Inc., 418 U.S. 323, 350, 94 S. Ct. 2997, 3012 (1974). All of the 
$7 million damages awarded in Neary were awarded as general damages. (Super. Ct. of 
Calif., Alameda Cty., No. 525-839-0. 

74. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 349, 94 S. Ct. 2997, 3012 (1974): 
“It is necessary to restrict defamation plaintiffs who do not prove knowledge of falsity 
or reckless disregard of the truth to compensation for actual injury.’’ See 2 HARPER, JAMES 
& GRAY, supra note 18, § 5.30 at 251-52. Whether presumed damages are available to a 
public official or public-figure plaintiff is an open question. Maheu v. Hughes Tool Co., 
569 F.2d 459, 477-80 (9th Cir. 1977) (presumed and punitive damages available when 
actual malice shown); Carson v. Allied News Co., 529 F.2d 206, 214 (7th Cir. 1976) 
(available when actual malice shown). See RESTATEMENT (SECOND) OF ToRTS § 621 caveat 
(1977); see also Contento v. Mitchell, 28 Cal. App. 3d 356, 358, 104 Cal. Rptr. 591, 592 
(1972). 
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in light of the jury’s refusal to award any special damages.” A related 
question is whether appellate courts should relax their usual restraints 
on reviewing the size of jury verdicts.”* It is high time to reevaluate 
rules of damages as well as rules of liability. 

Lawyers also may guide clients through a thicket of other issues that 
may arise in defamation cases, such as the single-publication rule,” 





75. ‘‘Any monetary or pecuniary loss attributable to the lowered reputation of plaintiff 
is special damage.’’ 2 HARPER, JAMES & GRAY, supra note 18, § 5.30, at 257; RESTATEMENT 
(SECOND) oF Torts § 622 (1977); see CaL. Civ. Cope § 48a(4)(b) (West 1982 & Supp. 1989) 
(‘‘‘special damages’ are all damages which plaintiff alleges and proves that he has 
suffered in respect to his property, business, trade, profession or occupation, including 
such amounts of money as the plaintiff alleges and proves he has expended as a result 
of the alleged libel, and not other;’’). In Neary, the jury specifically awarded no damages 
as special damages. (Super. Ct. of Cal., Alameda Cty., No. 525-839-0). 

It bears noting that defamation litigation can be costly, as Neary was, and that attorneys’ 
fees are not ordinarily recoverable by the prevailing party. 

76. See Cunningham v. Simpson, 1 Cal. 3d 301, 308-11, 461 P.2d 39, 43-45, 81 Cal. 
Rptr. 855, 859-61 (1969) ($25,000 excessive when slander involved ‘‘only a publication 
to a single individual who, at best, had a rather remote relationship to the plaintiff’ and 
special damages were only $300); Douglas v. Janis, 43 Cal. App. 3d 931, 940-41, 118 
Cal. Rptr. 280, 285-86 (1974) ($50,000 general damages not excessive); Burnett v. National 
Enquirer, Inc., 144 Cal. App. 3d 991, 1010-12, 193 Cal. Rptr. 206, 217-19 (1983), appeal 
dismissed, 465 U.S. 1014 (1984). ($750,000 punitive damages excessive); Udell v. New 
York News, Inc., 124 A.D.2d 656, 507 N.Y.S.2d 904 (1986) appeal dismissed, 70 N.Y.S.2d 
745, 514 N.E.2d 387, 519 N.Y.S.2d 967 (1987) ($650,000 reduced to $75,000; defendant 
had accused plaintiff of unethical acts); defendant had accused plaintiff of incomplete 
and unethical acts); Annotation, Excessiveness or Inadequacy of Compensatory Damages 
For Defamation, 49 A.L.R. 4th 1158 (1986 & Supp. 1988). Cf. R. Traynor, supra note 
35, at 376: 

Any system of enterprise liability or social insurance designed to replace existing 
tort law as the means for compensating injured parties should provide adequate 
but not undue compensation. Only if reasonably adequate compensation is 
assured can the law justify choosing traditional avenues of tort recovery. On 
the other hand, once adequate compensation for economic loss is assured, 
consideration might well be given to establishing curbs on such potentially 
inflationary damages as those for pain and suffering. Otherwise the cost of 
assured compensation could become prohibitive. (footnote omitted) 

On the distinction between review of excessive damages by the appellate court and 
review by the trial court, which observed the witnesses and heard the evidence, see 
Zhadan v. Downtown L.A. Motors, 66 Cal. App. 3d 481, 495-96, 136 Cal. Rptr. 132, 
139-40 (1976) (punitive damage award was excessive); Seeley v. Seymour, 190 Cal. App. 
3d 844, 864-69, 237 Cal. Rptr. 282, 292-96 (1987) (compensatory and punitive damage 
awards in slander of title case were excessive). See also Wollersheim v. Church of 
Scientology of Cal., 212 Cal. App. 3d 872, 260 Cal. Rptr. 331 (1989). 

77. California is one of seven states to have adopted the Uniform Single Publication 
Act. Cau. Civ. Cope §§ 3425.1-3425.5 (West 1982 & Supp. 1989). Section 3425.3 of the 
Act states: 

No person shall have more than one cause of action for damages for libel or 
slander or invasion of privacy or any other tort founded upon any single 
publication of exhibition or utterance, such as any one issue of a newspaper or 
book or magazine or any one presentation to any audience or any one motion 
picture. Recovery in any action shall include all damages for any such tort 
suffered by the plaintiff in all jurisdictions. 
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republication,’® the statute of limitations,”® accrual of a cause of 
action,®° choice of law,®! standard of proof,®* differences between 
libel and slander,®* residual effects, if any, of the fair-comment doc- 





Many jurisdictions follow a single-publication rule as a matter of case law. Gregoire 
v. G.P. Putnam’s Sons, 298 N.Y. 119, 81 N.E.2d 45 (1948); see Keeton v. Hustler 
Magazine, Inc., 465 U.S. 770, 777 n.8, 104 S. Ct. 1473, 1480 n.8 (1984); RESTATEMENT 
(SECOND) OF TorTs § 577A (1977). 

By using the term ‘‘issue’’ in the California statute, instead of ‘‘edition’’, as in the 
Restatement rule, supra, ‘‘the Legislature intended to abrogate the right to bring a 
separate action based upon defamatory matter appearing in several editions of a newspaper 
or magazine, where .. . all of the editions comprise a single issue of a particular date.’’ 
Belli v. Roberts Bros. Furs, 240 Cal. App. 2d 284, 289, 49 Cal. Rptr. 625, 628 (1966). 

A paperback issue of a hardbound book is a new issue, however; Kanarek v. Bugliosi, 
108 Cal. App. 3d 327, 332, 166 Cal. Rptr. 526, 528-29 (1980). A reprinting is probably 
also a new issue. Johnson v. Harcourt, Brace, Jovanovich, Inc., 43 Cal. App. 3d 880, 895 
n.14, 118 Cal. Rptr. 370, 382 n.14 (1974) (dictum). 

78. The original publisher of defamatory material republished by a third party may 
be held liable for the republication if the third party’s action was ‘‘reasonably foreseea- 
ble.’’ See, e.g., Mitchell v. Superior Court, 37 Cal. 3d 268, 690 P.2d 625, 208 Cal. Rptr. 
152 (1984); Neary v. Regents of the Univ. of Cal., 185 Cal. App. 3d 1136, 230 Cal. Rptr. 
281 (1986); RESTATEMENT (SECOND) OF TorTs § 576 (1977). The original publisher is not 
responsible for otherwise foreseeable ‘‘republication’’ when the later publisher has recast 
nondefamatory material in defamatory form. Montandon v. Cox Broadcasting, 45 Cal. 
App. 3d 932, 120 Cal. Rptr. 196 (1975) (no liability for republication if original statement 
is non-defamatory); cf. Schneider v. United Airlines, 208 Cal. App. 3d 71, 256 Cal. Rptr. 
71 (1989) (cause of action against originator of defamatory matter accrues upon each 
republication, even if originator did not republish). 

79. For example, the statute of limitations is one year both in California (CAL. CopE 
Civ. Proc. § 340(3) (West 1982 & Supp. 1989) and in New York (N.Y. Civ. Prac. L. & 
R. § 215(3) (Bender 1988-89)). 

80. For example, in California, the cause of action accrues upon the first general 
distribution to the public. McGuiness v. Motor Trend Magazine, 129 Cal. App. 3d 59, 
61, 180 Cal. Rptr. 784, 785 (1982); Fleury v. Harper & Row Publishers, 698 F.2d 1022 
(9th Cir.), cert. denied, 464 U.S. 846, 104 S. Ct. 149 (1983). Similarly, in New York, for 
statute of limitations purposes, publication takes place when the defamatory material is 
effectively placed within reach of the ultimate buying public. Stella v. James J. Farley 
Ass’n., 204 Misc. 998, 122 N.Y.S.2d 322 (1953), aff'd, 284 A.D. 873, 135 N.Y.S.2d 234 
(1954). 

81. See RESTATEMENT (SECOND) OF CONFLICT OF Laws §§ 149, 150 (1971); Reeves v. 
ABC, 719 F.2d 602 (2d Cir. 1983); Fleury, 698 F.2d at 1025; Davis v. Costa-Gavras, 580 
F. Supp. 1082, 1091-92 (S.D.N.Y. 1984). 

82. A plaintiff who is a public official or public figure must establish knowledge of 
falsity or reckless disregard of the truth with ‘‘convincing clarity.’” New York Times v. 
Sullivan, 376 U.S. at 285-86, 84 S. Ct. at 729. See Gertz v. Robert Welch, Inc., 418 U.S. 
at 342, 94 S. Ct. at 3007-08; Tague v. Citizens for Law and Order, Inc., 75 Cal. App. 3d 
Supp. 16, 26-27, 142 Cal. Rptr. 689, 694-95 (1977) (preponderance of the evidence test 
not sufficient for proof of actual malice). The convincing clarity requirement must be 
applied by a federal court ruling on a summary judgment motion. Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 255-56, 106 S. Ct. 2505, 2513 (defining libel and slander, 
respectively). That requirement also may apply in summary judgment motions in state 
courts. 


83. See CaL. Civ. Cope §§ 45, 46 (West 1982 & Supp. 1989) (defining libel and 
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trine,** general damages,®** including presumed damages,** special 
damages,*’ punitive damages,®* ‘‘libel-proof’’ plaintiffs,*° retraction,” 
mitigation,” trade libel,9? and kindred issues. 





slander, respectively). See also Cau. Civ. Cope § 45a (West 1982 & Supp. 1989) (‘‘A libel 
which is defamatory of the plaintiff without the necessity of explanatory matter, such as 
an inducement, innuendo or other extrinsic fact, is said to be a libel on its face. 
Defamatory language not libelous on its face is not actionable unless the plaintiff alleges 
and proves that he has suffered special damage as a proximate result thereof.’’); Cat. 
Civ. Cope § 48a(4)(b) (West 1982 & Supp. 1989) (defining ‘‘special damages’’). See 
MacLeod v. Tribune Publishing Co., 52 Cal. 2d 536, 549, 343 P.2d 36, 43 (1959); Gomes 
v. Fried, 136 Cal. App. 3d 924, 938-40, 186 Cal. Rptr. 605, 614-15 (1982); 2 Harper, 
JAMES & GRAY, supra note 18, §§ 5.9-5.14; RESTATEMENT (SECOND) OF TorTS § 568-75 
(1977). 

84. Because the old privilege of fair comment protects only statements of opinion, 
not fact, it may be redundant given the first-amendment principles that preclude defamation 
liability for the expression of opinion. But cf. Institute of Athletic Motivation v. University 
of Ill., 114 Cal. App. 3d 1, 10, 170 Cal. Rptr. 411, 416 (California’s statutory fair- 
comment privilege ‘‘exists ‘whether the publication be in the form of opinion or of false 
statements of fact .. .,’’’ quoting Williams v. Daily Review, Inc., 236 Cal. App. 2d 405, 
416-17, 45 Cal. Rptr. 135, 143 (emphasis in original)) (1980). The Supreme Court of 
California disapproved of Williams in Brown v. Kelly Broadcasting Co., supra note 45, 
48 Cal. 3d 711, 736, 257 Cal. Rptr. 708, 723, 771 P.2d 406, 421 (1989). See also id. 48 
Cal. 3d at 732-33, n.18, 738-39, n.24, 257 Cal. Rptr. at 720, n.18, 724, n.22 (discussing 
Institute of Athletic Motivation v. University of Ill., 114 Cal. App. 3d 1, 170 Cal. Rptr. 
411 (1980). See 2 HARPER, JAMES & GRAY, supra note 18, § 5.28. 

85. See supra note 73. 

86. See supra note 74. 

87. See supra note 75. 

88. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-40, 94 S. Ct. 2997, 3006-07 
(1974); 2 HARPER, JAMES & GRAY, supra note 18, § 5.30, at 256-57; Note, Punitive Damages 
and Libel Law, 98 Harv. L. REv. 847 (1985). 

89. E.g., Wynberg v. National Enquirer, Inc., 564 F. Supp. 924, 927-28 (C.D. Cal. 
1982) (plaintiff's ‘‘past conduct and criminal convictions establish a bad reputation 
which, for purposes of this case, render him ‘libel proof’ as a matter of law’’); Cardillo 
v. Doubleday & Co., 518 F.2d 638 (2d Cir. 1975); Schiavone Construction Co. v. Time, 
Inc., 847 F.2d 1069 (3d Cir. 1988) (libel-proof-plaintiff doctrine not invoked), noted in 
Note, Libel Law—Analyzing the Limits of the Libel-Proof Plaintiff Doctrine, 62 Temp. 
L.Q. 405 (1989). See Note, The Libel-Proof Plaintiff Doctrine, 98 Harv. L. REv. 1909 
(1985); 2 HARPER, JAMES & GRAY, supra note 18, § 5.30, at n.14. 

90. See, e.g., CaL. Civ. CopE § 48a (West 1982 & Supp. 1989) (an effective retraction 
by a newspaper or broadcaster limits the plaintiff to special damages); 2 HARPER, JAMES 
& Gray, supra note 18, § 5.30, at 254-56. See also Werner v. Southern Cal. Assoc. 
Newspapers, 35 Cal. 2d 121, 216 P.2d 825 (1950), appeal dismissed, 340 U.S. 910, 71 
S. Ct. 290 (1951); Fellows v. National Enquirer, Inc., 42 Cal. 3d 234, 721 P.2d 97, 228 
Cal. Rptr. 219 (1986); Burnett v. National Enquirer, Inc., 144 Cal. App. 3d 991, 1012, 
193 Cal. Rptr. 206, 219 (1983), appeal dismissed, 465 U.S. 1014 (1984). 

91. See Montandon v. Triangle Publications, 45 Cal. App. 3d, 938, 950, 120 Cal. 
Rptr. 186, 193 (1975) (clarification of defamatory article in TV Guide within twenty days 
of publication); Burnett v. National Enquirer, Inc., 144 Cal. App. 3d 991, 1012-13, 193 
Cal. Rptr. 206, 219 (1983), appeal dismissed, 465 U.S. 1014 (1984). 

92. See, e.g., Blatty v. New York Times Co., 42 Cal. 3d 1033, 1042, 232 Cal. Rptr. 
542, 547, 728 P.2d 1177, 1182 (1986), cert. denied, 108 S. Ct. 1107 (1988) (defendant 
failing to include work in its best-sellers listing); Polygram Records, Inc. v. Superior 
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Neary is a troubling decision. It should not cause alarm if it does 
not withstand appeal or if the appellate court treats it as a special case 
in which the court determines that the facts not only support the jury’s 
verdict of liability but also its extraordinary award of $7 million general 
damages. Researchers should have little to fear from defamation law, 
whether stable or in flux, if they are painstaking in their work and 
words and ask themselves the essential questions previously discussed. 
Likewise, there should be little danger for institutions that place their 
imprimatur on a final report only after meticulous peer review and 
editing. It would be helpful if the appellate court would make clear 
that in the Groves of Academe, when researchers attune words precisely 
to their findings, first-amendment freedom still rings loud and clear. 





Court, 170 Cal. App. 3d 543, 216 Cal. Rptr. 252 (1985) (nationally-syndicated performance 
of a comedian referring to wine-producer’s product in a joke); RESTATEMENT (SECOND) OF 
Torts § 623A comment d (1977) (malice requirement in injurious falsehood). See also 
Trademark Revision Act of 1988, P.L. No. 100-867, 102 Stat. 3935, codified as amended 
at 15 U.S.C. §§ 1051-1127 (1989); Kobak & Fleck, Commercial Defamation Claims Added 
to Revised Lanham Act, Nat’! L.J., Oct. 30, 1989, at 33. 

93. E.g., the problem of disguised fictional characters based, however, on living 
persons. Compare Bindrim v. Mitchell, 92 Cal. App. 3d 61, 155 Cal. Rptr. 29, cert. 
denied, 444 U.S. 984, 100 S. Ct. 490 (1979) (fashioning as test whether reasonable reader 
would understand that fictional character was plaintiff as actually described) with Springer 
v. Viking Press, 90 A.D. 2d 315, 457 N.Y.S.2d 246 (1982), aff'd, 60 N.Y.2d 916, 458 
N.E.2d 1256, 470 N.Y.S.2d 579 (1983) (dissimilarities in manner of living and in outlook 
between fictional character and plaintiff sufficient to dismiss defamation claim). The 
disguised character problem may be relevant to academic writers of fiction. It ordinarily 
would not seem relevant to research reports. 








The Constitutionality of Drug Testing 
of College-Athletes: A Brandeis Brief 
for a Narrowly-Intrusive Approach 


James T. Ranney* 


INTRODUCTION 


The constitutionality of various forms of drug testing has become an 
issue of great controversy in America today.’ Within that larger topic, 
the constitutionality of the drug testing of college athletes is one of the 
most challenging and complex aspects of this issue,? one that will 





* Sole Practitioner, Missoula, Montana. B.S., University of Wisconsin, 1966; J.D., 
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I would like to thank Professor Rus Medora of the University of Montana Pharmacy 
School for his untiring efforts to educate me on the scientific issues relating to drug 
testing. Also, for his insights on drug testing of athletes, I want to thank Dr. Robert Voy, 
Medical Director, United States Olympic Committee, Colorado Springs, Colorado. 

1. The United States Supreme Court recently has decided two important cases 
relating to drug testing in the employment context, Skinner v. Railway Labor Executives 
Ass’n, 109 S. Ct. 1402 (1989) (sustaining as reasonable under the fourth amendment 
alcohol and drug tests of employees involved in certain train accidents) and National 
Treasury Employees Union v. Von Raab, 109 S. Ct. 1384 (1989) (mandatory urinalysis 
of certain customs employees who seek promotion held valid under fourth amendment 
despite absence of individualized suspicion), which will undoubtedly provide substantial 
guidance to the further development of the law in this general area. The issues in these 
employment-related cases, however, are quite different from those in the present context. 

2. For incipient law review commentary on this issue, compare, e.g., Johnson and 
Ritter, The Legality of Testing Student-Athletes for Drugs and the Unique Issue of Consent, 
66 Or. L. REv. 895 (1987) and Note, Drugs, Athletes and the NCAA: A Proposed Rule 
for Mandatory Drug Testing in College Athletics, 18 J. MARSHALL L. REv. 205 (1985) 
(argues for constitutionality) with Scanlan, Playing the Drug-Testing Game: College 
Athletics, Regulatory Institutions, and the Structures of Constitutional Argument, 62 IND. 
L.J. 863 (1987) (thoughtful analysis of possible constitutional arguments, arguing that 
random drug testing raises substantial questions); Note, An Analysis of Public College 
Athlete Drug Testing Programs Through the Unconstitutional Condition Doctrine and the 
Fourth Amendment, 60 S. Ca. L. Rev. 815 (1987) (arguing for ‘‘reasonable suspicion’’ 
standard); and Lock and Jennings, The Constitutionality of Mandatory Student-Athlete 
Drug Testing Programs: The Bounds of Privacy, 38 U. Fia. L. Rev. 581 (1986). For 
commentary on the larger question of drugs and sports (including professional sports), 
cf., e.g., Brock and McKenna, Drug Testing in Sports, 92 Dick. L. Rev. 505 (1988); 
Cochran, Drug Testing of Athletes and the United States Constitution: Crisis and Conflict, 
92 Dick. L. REv. 571 (1988); and Comment, Random Urinalysis: Violating the Athlete’s 
Individual Rights?, 30 How. L.J. 93 (1987). 
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undoubtedly inspire litigation beyond the few recent lower-court deci- 
sions.® 

This Article (1) identifies the constitutional principles that courts are 
likely to apply to drug testing of college athletes, and (2) relates these 
principles to medical and sociological data concerning the problem of 
drug use by student-athletes, to develop a model policy for a university 
drug testing program. 

This Article concludes that: (1) drug testing, even with consent, is a 
‘‘search’’ within the meaning of the fourth amendment; (2) in order for 
such a search to be ‘“‘reasonable’’ under the fourth amendment, the need 
to make such an intrusion must outweigh the degree of the intrusion, 
this ‘‘balancing”’ test requiring a fact-specific analysis, especially of the 
scientific and psycho-social considerations relevant to the ‘‘need to 
intrude”’ side of the balance; (3) when one makes such a fact-specific 
analysis in this context, it turns out that (a) the need to intrude is greatest 
in regard to ‘‘performance-enhancing’’ drugs, such as steroids, and 
justifies (in the absence of a less-intrusive alternative) random warrantless 
searches; and (b) as to ‘‘street drugs,’’ such as heroin and cocaine, only 
a reasonable suspicion or probable cause justifies the intrusion; and (4) 
various procedural safeguards designed to guarantee the reliability of the 
testing process will safeguard the due-process rights of an athlete. 


I. THE LEGAL PARAMETERS 


Drug Testing as a Search. The fourth amendment is the principal legal 
basis for challenging the constitutionality of university drug-testing pro- 
grams. The initial question under the fourth amendment is whether a 
search or seizure within the meaning of the fourth amendment occurs 
when the university subjects a student-athlete to a drug test. The United 
States Supreme Court has held that ‘‘[a] search occurs when an expec- 
tation of privacy that society is prepared to consider reasonable is 
infringed.’’* Given the fact that almost all college drug-testing programs 
require the consent of the college athlete, it has been argued that student- 
athletes who consent to drug tests forfeit any ‘‘reasonable expectation of 





3. Compare, e.g., O’Halloran v. University of Washington, 679 F. Supp. 997 (W.D. 
Wash. 1988), rev’d on other grounds, 856 F.2d 1375 (9th Cir. 1988) (university drug 
testing program for athletes reasonable under the fourth amendment); Schaill v. Tippe- 
canoe County School Corp., 864 F.2d 1309 (7th Cir. 1988) (drug testing of high school 
athletes does not violate fourth amendment); and Bally v. Northeastern University, 532 
N.E.2d 49 (Mass. 1989) (university drug-testing program sustained against claimed vio- 
lation of state right-to-privacy statute) with O’Halloran v. University of Washington, No. 
87-2-08775-1 (Mattson, J., King Co. Sup. Ct., Oral Ruling, July 23, 1986) (absent reason- 
able suspicion, drug testing program unconstitutional under state constitution) and Hill 
v. NCAA, No. 619209 (Rushing, J., Santa Clara Co. Sup. Ct., Written Order, Aug. 10, 
1988) (NCAA program unconstitutional under state constitution). 

4. United States v. Jacobsen, 466 U.S. 109, 113, 104 S. Ct. 1652, 1656 (1984). See 
Katz v. United States, 389 U.S. 347, 361, 88 S. Ct. 507, 516 (1967) (Harlan, J., concurring). 
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privacy.’’> Most courts, however, either have glibly assumed that a 
mandatory urinalysis is a ‘‘search,’’® or have used the case law relating 
to “‘unconstitutional conditions’’’ to find that the collection of a urine- 
specimen and its analysis constitute a fourth-amendment search or sei- 
zure.® 

It is submitted that courts would do well to interpret the meaning of 
“‘search’’ in this context in a ‘‘purposive’’ fashion, keeping in mind that 
a decision one way or the other either triggers or circumvents fourth- 
amendment scrutiny under the reasonableness clause.? Viewed in this 
light, it would seem that unless ‘‘search’’ is defined so narrowly that it 
begs the fourth-amendment issue altogether, even drug testing with 
consent entails a search within the meaning of the fourth amendment.’ 

The Fundamental Reasonableness Standard. The fourth amendment 
consists of two conjunctive clauses: one prohibiting ‘‘unreasonable searches 
and seizures,’’ and the other proscribing the issuance of warrants without 
probable cause. The precise relationship between these two clauses is 
the subject of much doctrinal controversy and confusion in the United 
States Supreme Court’s fourth-amendment jurisprudence. The contro- 





5. See, e.g., Lovvorn v. City of Chattanooga, 846 F.2d 1539, 1552-56 (6th Cir. 1988), 
vacated and reh’g granted, 861 F.2d 1388 (1988) (Guy, dissenting) (relying upon Wyman 
v. James, 400 U.S. 309, 91 S. Ct. 381 (1971)). See also Johnson and Ritter, 91 S. Ct. 
381, 386, note 2, at 920-26 (semble). Cf. Wyman 400 U.S. at 317-18, 91 S. Ct. at 386 
(held ‘‘home visits’’ by welfare caseworkers are not a ‘‘search’’ within the meaning of 
the fourth amendment, despite fact that welfare aid is contingent upon such visits and 
despite limited ‘‘investigative,’’ in addition to rehabilitative, aspects of such visits). But 
see Scanlan, supra note 2, at 917-19 (arguing, inter alia, that the ‘‘administrative search’’ 
cases may undercut the Wyman rationale in this context). 

6. See, e.g., Jones v. McKenzie, 833 F.2d 335, 338 (D.C. Cir. 1987), cert. granted 
and judgment vacated, 109 S. Ct. 1633 (1989) (This question ‘‘need not detain us long.’’). 

7. See discussion at notes 17-18 infra. 

8. See, e.g., Schaill, 864 F.2d at 1312-13 (thoughtful discussion, although perhaps 
uses the ‘‘unconstitutional conditions’’ cases too readily to escape the dilemma posed 
by the Supreme Court’s definition of ‘‘search’’). Cf. Note, An Analysis of Public College 
Athlete Drug Testing Programs Through the Unconstitutional Conditions Doctrine and 
the Fourth Amendment, 60 S. Cat. L. REv. 815 (1987). 

9. See National Treasury Employees Union v. Von Raab, 816 F.2d 170, 176 (5th 
Cir. 1987), aff’d in relevant part, 109 S. Ct. 1384 (1989) (‘‘Another perspective often 
sharpens the question whether a particular government action implicates the fourth 
amendment: the consequences of the characterization. As we [previously] observed .. ., 
‘{if] an activity is not a search or seizure ... the government enjoys a virtual carte 
blanche to do as it pleases.’’’). 

10. Cf. Skinner v. Railway Labor Executives Ass’n, 109 S. Ct. at 1412, 1413 {1989) 
(compulsory urine test a search). Cf. also Schmerber v. California, 384 U.S. 757, 767-68, 
86 S. Ct. 1826, 1833-34 (1966) (compulsory blood test a search). 

11. Cf. Weinreb, Generalities of the Fourth Amendment, 42 U. Cut. L. Rev. 47, 48 
(1974) (‘‘The courts have said little of lasting significance about the relationship between 
the two clauses.’’); LaFave, Warrantless Searches and the Supreme Court: Further Ven- 
tures Into the ‘‘Quagmire,’’ 8 Crim. L. BULL. 9 (1972) (noting, inter alia, that the fourth 
amendment’s somewhat odd construction was in part the result of an oversight in the 
drafting process); and Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. 
REv. 349, 409-14 (1974). 
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versy centers upon whether a general rule exists that requires a warrant 
for any search whenever practicable, or whether instead there is an 
overriding ‘‘reasonableness’’ standard applicable to all searches, with 
warrants and/or probable cause sometimes necessary to satisfy the fun- 
damental ‘‘reasonableness’’ test. Remarkably, majority opinions of the 
United States Supreme Court support either view.”? Fortunately, in recent 
years, the general reasonableness approach has predominated.** 

The question thus becomes how to define reasonableness, and, for 
better or worse, ‘‘there is ‘no ready test for determining reasonableness 
other than by balancing the need to search [or seize] against the invasion 
which the search for seizure] entails.’’’* The cases dealing with the 
“‘search’’ issue in the drug testing context have adequately defined the 





12. Cases supporting general warrant requirement: See, e.g., Schneckloth v. Busta- 
monte, 412 U.S. 218, 219, 93 S. Ct. 2041, 2043 (1973) (‘‘It is well settled ... that a 
search conducted without a warrant issued upon probable cause is ‘per se unreasonable 

. subject only to a few specifically established and well-delineated exceptions.’’’); 
Coolidge v. New Hampshire, 403 U.S. 443, 454-55, 91 S. Ct. 2022, 2032 (1971); Chimel 
v. California, 395 U.S. 752, 761, 89 S. Ct. 2034, 2039 (1969); Schmerber v. California, 
384 U.S. 757, 770, 86 S. Ct. 1826, 1835 (1966); and Trupiano v. United States, 334 U.S. 
699, 705, 68 S. Ct. 1229, 1232 (1948). 

Cases holding ‘‘reasonableness’’ sufficient: See, e.g., New Jersey v. T.L.O., 469 U.S. 
325, 340, 105 S. Ct. 733, 742 (1985) (‘‘The fundamental command of the fourth amend- 
ment is that searches and seizures be reasonable ... .’’); United States v. Edwards, 415 
U.S. 800, 807, 94 S. Ct. 1234, 1239 (1974) (It is ‘‘no answer’’ to say that the police 
could have obtained a search warrant, for the test is ‘‘not whether it was reasonable to 
procure a search warrant, but whether the search itself was reasonable . . . .’’); Cady v. 
Dombrowski, 413 U.S. 433, 439, 448, 93 S. Ct. 2523, 2527, 2531 (1973) (‘‘ultimate 
standard’’ of fourth amendment is ‘‘reasonableness,’’ although unconsented search of 
private property is ‘‘unreasonable’’ except in carefully defined cases); Wyman v. James, 
400 U.S. 309, 318, 91 S. Ct. 381, 386 (1971); and United States v. Rabinowitz, 339 U.S. 
56, 65-66, 70 S. Ct. 430, 435 (1950), overruled on other grounds in Chimel. Cf. also 
United States v. Chadwick, 433 U.S. 1, 97 S. Ct. 2476, 2482 (1977) (Although the 
‘fundamental inquiry’’ is reasonableness, the judicial warrant has ‘‘a significant role to 
play.’’). 

13. See, e.g., O’Connor v. Ortega, 480 U.S. 709, 719, 107 S. Ct. 1492, 1499 (1987) 
and New Jersey v. T.L.O., 469 U.S. 325, 105 S. Ct. 733 (1985). Cf. AMSTERDAM, TRIAL 
MANUAL FOR THE DEFENSE OF CRIMINAL CASES, at § 1-215 (3d ed. 1974) (‘‘It is therefore fair 
to describe the state of Fourth Amendment law as a game professedly played under 
general-reasonableness rules, actually played for the most part under warrant-theory rules, 
and subject, from time to time, to the wild card of general reasonableness turning up.’’). 

14. Terry v. Ohio, 392 U.S. 1, 21, 88 S. Ct. 1868, 1879 (1968). Accord, O’Connor v. 
Ortega, 480 U.S. 709, 719, 107 S. Ct. 1492, 1499 (1987) (‘‘A determination of the standard 
of reasonableness applicable to a particular class of searches requires ‘balanc[ing] the 
nature and quality of the intrusion on the individual’s Fourth Amendment interests 
against the importance of the governmental interests alleged to justify the intrusion.’’’). 

For thorough discussions of criticisms of this ‘‘balancing’’ approach, see Amsterdam, 
Perspectives on the Fourth Amendment, 58 MINN. L. REv. 349, 374-77, 389-95, 415 (1974) 
and W. LaFAvE, SEARCH AND SEIZURE, § 2.1(e) (1978). 

For a discussion of the extent to which the ‘‘less restrictive alternative’ approach may 
operate as an implicit restraint upon what is deemed ‘‘reasonable,’’ see Skinner v. 
Railway Labor Executives Ass’n., 109 S. Ct. at 1419 n.9 (not much). 








1990] THE DRUG TESTING OF ATHLETES 401 


degree of the intrusion.’* As will be seen, courts have not adequately 
addressed other aspects of the balancing equation. 

The Impact of Consent. Courts have not adequately addressed the 
impact of an athlete’s consent on the propriety of drug testing. An 
athlete’s written consent to drug testing has been viewed by some as 
‘“‘dispositive of the fourth amendment issues raised in this area.’’** On 
the other hand, some courts and commentators cursorily dismiss the 
consent argument, according it no importance whatsoever, either because 
they view the consent as coerced or because they deem the consent to 
be invalid under the ‘‘unconstitutional conditions’’ doctrine.’”? Although 
a detailed analysis of the complexities of the unconstitutional-conditions 
doctrine exceeds the scope of this Article, it seems almost self-evident 
that courts should treat consent simply as a factor in making the ‘‘rea- 
sonableness’’ determination.'® 

The Need for a Fact-Specific Analysis of the ‘‘Need to Intrude’’ Side 
of the Balancing Test. Both sides of the issue of college drug-testing no 
doubt will cite New Jersey v. T.L.O.,*® which at least superficially appears 
highly relevant. In T.L.O., the United States Supreme Court held that 
the fourth amendment applied to the search of a high-school student’s 





15. See, e.g., O’Halloran, 679 F. Supp. at 1005 (even monitored urination viewed as 
‘relatively small intrusion’’ in the context of a university’s athletic program, if there is 
‘‘an element of communal undress that is not present in other university contexts’’) and 
Schaill, 864 F.2d at 1311-12. 

16. Johnson and Ritter, supra note 2, at 921 (arguing for preclusive effect). 

One can imagine a case in which consent ought to be given preclusive effect. If a 
university president were to conclude, based on the studies and data which are discussed 
later in this Article, that in a very real sense college athletic programs constitute a 
gigantic ‘‘attractive nuisance’’ to those persons who are willing to abuse their bodies 
with drugs in order to win, the president could suspend all athletic programs unless 
athletes consent to drug testing. Courts probably would give a consent obtained in the 
face of this alternative conclusive effect. A suspension of athletic programs is unlikely, 
however, given the financial needs of universities, such as the need to pay bonds on 
stadiums. 

17. See, e.g., Order at 6-7, Hill v. NCAA, No. 619209 (Rushing, J., Santa Clara Co. 
Sup. Ct., Nov. 19, 1987) (because of a lack of equal bargaining power between athletes 
and the NCAA, consent viewed as a ‘‘fiction’’) and Note, An Analysis of Public College 
Athlete Drug Testing Programs Through the Unconstitutional Conditions Doctrine and 
the Fourth Amendment, 60 S. Cat. L. REv. 815 (1987). See also Scanlan, supra note 2, 
at 917-19, 921, 930-42. But cf. Westen, The Rueful Rhetoric of ‘‘Rights,’’ 33 UCLA L. 
Rev. 977 (1986) (arguing that the doctrine of unconstitutional conditions ‘‘exploits a 
rhetorical ambiguity in the concept of ‘rights,’’’ an ambiguity that ‘‘causes people to 
assume away the very questions at issue’’). 

18. See Schaill, 864 F.2d at 1319-20. 

Upon careful analysis, the ultimate test of whether there is an unconstitutional condition 
involves balancing the burden on the individual against the government’s interest, cf. 
Note, An Analysis of Public College Athlete Drug Testing Programs Through the Uncon- 
stitutional Condition Doctrine and the Fourth Amendment, supra note 2, at 835, which 
is the same process as required under the fourth amendment. This also argues for treating 
consent as merely a factor in that balancing process. 

19. 469 U.S. 325, 105 S. Ct. 733 (1985). 
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purse by an assistant vice principal, and was not limited to searches 
carried out by law enforcement authorities. The Court rejected the ar- 
gument that the search required either a search warrant or probable 
cause, holding that the legality of the search of a student should depend 
‘‘simply on the reasonableness, under all the circumstances, of the 
search.’’?° Determining the reasonableness of any search involves deter- 
mining whether the search was justified at its inception and whether, as 
conducted, it was reasonably related in scope to the circumstances that 
justified the interference in the first place.21 Under ‘‘ordinary circum- 
stances,’’ a school official may initiate a search of a student ‘‘when there 
are reasonable grounds for suspecting that the search will turn up 
evidence that the student has violated or is violating either the law or 
the rules of the school.’’?? At this point, the court drops a mystifying 
footnote, stating: 


We do not decide whether individualized suspicion is an essential 
element of the reasonableness standard we adopt for searches by 
school authorities. In other contexts, however, we have held that 
although ‘‘some quantum of individualized suspicion is usually a 
prerequisite to a constitutional search or seizure[,] ... the Fourth 
Amendment imposes no irreducible requirement of such suspicion.”’ 
United States v. Martinez-Fuerte, 428 U.S. 543, 560-61, 96 S. Ct. 
3074, 3084, 49 L. Ed.2d 1116 (1976). See also Camara v. Municipal 
Court, 387 U.S. 523, 87 S. Ct. 1727, 18 L.Ed.2d 930 (1967). 
Exceptions to the requirement of individualized suspicion are gen- 
erally appropriate only where the privacy interests implicated by a 
search are minimal and where ‘‘other safeguards’’ are available ‘‘to 
assure that the individual’s reasonable expectation of privacy is not 
subject to the discretion of the official in the field.’’ Delaware v. 
Prouse, 440 U.S. 648, 654-55, 99 S. Ct. 1391, 1396-97, 59 L.Ed.2d 
660 (1979) (citation omitted). Because the search of T.L.O.’s purse 
was based upon an individualized suspicion that she had violated 
school rules, . . . we need not consider the circumstances that might 
justify school authorities in conducting searches unsupported by 
individualized suspicion.” 





20. Id. at 341, 105 S. Ct. at 742. 

21. Id., 105 S. Ct. at 742-43. 

22. Id. at 341-42, 105 S. Ct. at 743. 

23. Id. at 342 n.8, 105 S. Ct. at 743 n.8. Cf. Scanlan, supra note 2, at 923 (this 
footnote viewed as ‘‘gnomic’’). The Court’s more recent formulations of the rule con- 
cerning the need for a showing of individualized suspicion are much more likely to be 
cited in future cases in this context. In Skinner v. Railway Labor Executives Ass’n, 109 
S. Ct. 1402 (1989), the Court stated: ‘‘In limited circumstances, [in which] the privacy 
interests implicated by the search are minimal, and [in which] an important governmental 
interest furthered by the intrusion would be placed in jeopardy by a requirement of 
individualized suspicion, a search may be reasonable despite the absence of such sus- 
picion.’’ 109 S. Ct. at 1417. In National Treasury Employees Union v. Von Raab, 109 S. 
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Fortunately, we need not determine what the Court meant by this 
footnote, for T.L.O. is not as much on point to the drug testing of college- 
athletes as might at first be imagined. Among the key differences in the 
factual settings of the T.L.O. search and coilege athlete drug testing are 
the following: (1) university drug testing programs, while probably 
entailing ‘‘searches’’ within the meaning of the fourth amendment, do 
not involve searches designed to uncover incriminating evidence, but 
are rather more like the kinds of searches characterized as ‘‘regulatory”’ 
or ‘‘administrative’’ searches;?* (2) urinalysis programs, especially the 
random-testing portions, are not as intrusive as the accusatory and 
stigmatizing search in T.L.O.;?5 and, (3) T.L.O. did not involve ‘‘consent’’ 
in any form. In sum, the reasonableness standard requires more than the 
pairing up of similar constitutional labels. The standard requires a case- 
by-case, fact-specific balancing. In the context of college athlete drug 
testing, focusing upon the ‘‘need to intrude’’ side of the balance is 
especially important, and this is the subject of part II of this Article. 
First, however, this Article makes a brief excursion into other constitu- 
tional objections to student-athlete drug testing. Other possible consti- 
tutional objections to university drug testing programs for student-athletes 
include fifth amendment, equal protection, and due process claims. 
Fifth Amendment and Related Concerns. For the most part, courts are 
not likely to give credence to fifth-amendment objections to the drug 
testing of student-athletes because (1) urine is not ‘‘testimonial’’ evidence, 





Ct. 1384 (1989), the Court reiterated: ‘‘Our precedents have settled that, in certain limited 
circumstances, the Government’s need to discover such latent or hidden conditions, or 
to prevent their development, is sufficiently compelling to justify the intrusion on privacy 
entailed by conducting such searches without any measure of individualized suspicion.’’ 
Id. at 1392. 

24. As to which, commentators are finally pointing out, the basic fourth amendment 
balancing test, once again, best explains the United States Supreme Court case law in 
this area. See, e.g., Note, Administrative Searches and the Fourth Amendment: An 
Alternative to the Warrant Requirement, 64 CORNELL. L. REv. 856 (1979); Note, Ration- 
alizing Administrative Searches, 77 MicH. L. REv. 1291 (1979); and Rothstein and 
Rothstein, Administrative Searches and Seizures: What Happened to Camara and See?, 
50 Wasu. L. REv. 341 (1975). For an example of an ‘‘administrative search’’ case, see, 
e.g., Donovan v. Dewey, 524 U.S. 594, 101 S. Ct. 2534 (1981) (quarterly inspections of 
mines to insure compliance with federal safety and health standards held constitutional). 
For cases in the drug testing context relying upon the administrative search rationale, 
see, e.g., Shoemaker v. Handel, 795 F.2d 1136 (3d Cir. 1986), cert. denied, 107 S. Ct. 
577 (1987) (administrative search rationale, which relied upon historically intense regu- 
lation of horse racing industry and jockey’s voluntary participation in that industry, used 
as major basis for decision sustaining constitutionality of drug testing of jockeys) and 
National Treasury Employees Union v. Von Raab, 816 F.2d at 179-180 (‘‘analogy to 
regulated industry’’ made in context of drug testing of customs officials). Cf. Skinner v. 
Railway Labor Executives Ass’n, 109 S. Ct. at 1418-22 (expectations of privacy of railroad 
employees ‘‘diminished by reason of their participation in an industry that is regulated 
pervasively to ensure safety’’; fire inspection ‘‘administrative search’’ cases occasionally 
cited). 

25. Cf. Delaware v. Prouse, 440 U.S. 648, 661-63, 99 S. Ct. 1391, 1400 (1979) 
(randomness viewed as positive factor). 
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a necessary predicate for fifth-amendment coverage under long-standing 
precedent;”° and (2) drug testing of student-athletes involves no ‘‘com- 
pulsion’’ as that term has been interpreted under recent fifth-amendment 
cases.?” 

Despite the above precedent, one issue of obvious concern to those 
creating university drug testing programs for student-athletes is the 
confidentiality of the test results. If law enforcement authorities can 
successfully subpoena test results, as recently attempted in Florida,” 
even if the testing creates no fifth-amendment claims, the availability of 
the test results by subpoena would certainly have some effect on the 
overall fourth amendment reasonableness of such programs.”’ The solu- 
tion to this problem, if courts determine that the drug testing of student- 
athletes is desirable and serves an important and valid function, is either 
to amend the Buckley Amendment, or simply to recognize a new 
common law evidentiary privilege for such information. The United 
States Supreme Court has acknowledged the continued growth of evi- 
dentiary privileges, and nothing seems to preclude a privilege in this 
area.*? 

Equal-Protection Claims. If a college-athlete drug-testing program is 
otherwise valid and supported by solid bases, those sames bases would 
almost certainly satisfy the likely level of equal-protection scrutiny (the 
‘‘rational basis’’ test) that courts will apply.* 





26. See 816 F.2d at 181. Cf. Scanlan, supra note 2, at 906-07. 

27. See, e.g., Selective Service System v. Minnesota Public Interest Research Group, 
468 U.S. 841, 104 S. Ct. 3348 (1984) (held federal law denying financial aid to male 
students between the ages of eighteen and twenty-six who fail to register for the draft 
did not violate the fifth amendment because there was not ‘‘compulsion’’ to divulge 
incriminating information). Cf. Johnson and Ritter, supra note 2, at 926-30 and Cochran, 
supra note 2, at 582-85. 

28. Cf. Lederman, U. of Florida and Athletes Ask Judge to Quash U.S. Attorney’s 
Subpoena Seeking Drug-Test Results, Chron. Higher Educ., Sept. 1, 1988, at 29, col. 1. 

29. Cf. Brock and McKenna, supra note 2, at 505, 549 n.308. Cf. also, Skinner v. 
Railway Labor Executives Ass’n, 109 S. Ct. at 1415 n.5. 

30. See 20 U.S.C. § 1232g (1974) et. seq. An in-depth discussion of the possible 
meanings of various vague subclauses in this statute is beyond the scope of this Article. 

31. See Trammel v. United States, 445 U.S. 40, 47-48, 100 S. Ct. 906, 910-11 (1980). 
Cf. Developments Note, Privileged Communications, 98 Harv. L. REv. 1450 (1985). See 
also Cochran, supra note 2, at 605 (Recommendation No. 9: ‘‘Before any drug testing 
program is implemented, there should be effective legal guarantees that grand juries and 
prosecutors cannot gain access to the information.’’). 

32. See Scanlan, supra note 2, at 952 (‘‘As long as an institution can show that 
athletes are more likely to use a particular substance, or face special health hazards 
because they use it, or can obtain a performance-enhancing effect from using it . . . then 
singling them out for special treatment may be legally defensible.’’); Note, supra note 2, 
at 217-20; and Johnson and Ritter, supra note 2, at 931-33. Cf. Associated Students Inc 
v. NCAA, 493 F.2d 1251 (9th Cir. 1974) (rule limiting eligibility for participation in 
sports to students who have certain minimum grade level held to be ‘‘reasonably related”’ 
to valid purpose) and Shoemaker v. Handel, 795 F.2d at 1143-44 (state’s interest in 
appearance of integrity of horse racing was greatest with respect to jockeys, so no denial 


of equal protection found in singling them out, in view of classic ‘‘one step at a time’’ 
rationale). 








1990] THE DRUG TESTING OF ATHLETES 405 


Due Process Concerns. Courts have already addressed due-process 
issues relating to the reliability of the drug-testing process. The general 
rule is that due care must be exercised in the chain of custody, accuracy 
of testing methods, and other procedural safeguards because drug testing 
may have serious consequences for the student-athlete. 


Il. THE FACTUAL PARAMETERS AND POLICY FORMULATION 


Overview. Perhaps the single most important issue in college athlete 
drug testing, one not yet adequately addressed by either courts or 
commentators, is the factual basis underlying the ‘‘need to intrude’’ side 
of the fourth-amendment balancing test. 

The University of Montana compiled the following documentation,* 
and used it as the basis for substantial revisions in the University’s drug- 
testing program. The University made the revisions in the face of threats 
by the American Civil Liberties Union (ACLU) to file a lawsuit against 
the University.*° The new policy*® made four major changes to the 
existing drug-testing program: 


(1) The University narrowed the drugs for which it tested ran- 
domly to only certain performance-enhancing drugs (as defined by 
and listed in an appendix to the policy), adding a computerized 


randomization mechanism which takes into account the likelihood 
of abuse of a given type of substance (so that football linemen are 
more likely to be randomly selected for testing for steroids than are 
tennis players). 

(2) In regard to street drugs or recreational drugs of abuse (such 
as heroin or LSD) the University shifted to testing only upon a 





33. See, e.g., National Treasury Employees Union v. Von Raab, 816 F.2d at 181-82 
(follow-up of initial screening test with more accurate GC/MS test approved; chain of 
custody procedures adequate; right to resubmit sample to lab of own choosing); Schaill 
v. Tippecanoe County School Corp., 864 F.2d at 1322-24 (notice of charges and oppor- 
tunity to rebut was ample due process; no violation of due process in placing burden of 
proof on student after positive test which has been confirmed by GC/MS test); Skinner 
v. Railway Labor Executives Ass’n, 109 S. Ct. at 1409, 1421 nn. 3, 10 (GC/MS test, if 
properly conducted, viewed as highly reliable); and Hill v. NCAA, No. 619209 at 1921 
(Rushing, J., Santa Clara Co. Sup. Ct., Nov. 19, 1987) (various reliability problems found 
with NCAA testing). Cf. Scanlan, supra note 2, at 945-46 and 969-70. Cf. also Lock and 
Jennings, supra note 2, at 603-06. 

34. While the author was Acting University Legal Counsel at the University of 
Montana. 

35. Cf. U. of Montana Revises Its Drug-Testing Program, Chron. Higher Educ., April 
20, 1988, at 42, col. 2. 

36. This policy was extensively reviewed and unanimously approved by: (1) the 
president of the university and his executive officers; (2) the athletic director and his 
coaching staff; (3) the director of student health services; (4) a University athletic 
committee (with wide representation from all across campus, including two students); 
and (5) an ad hoc student-athlete committee. The policy went through several drafts, all 
of which the ACLU attorney, James Conkle, reviewed. 
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finding of probable cause (going even further than requested by the 
ACLU, which had asked that all testing occur only upon ‘‘reasonable 
suspicion’’). 

(3) The University gave athletes the option of unobserved specimen 
collection, and created various safeguards to avoid the substitution 
of samples. 

(4) The University created a number of procedural safeguards to 
guarantee the reliability of the testing, such as: (a) confirmatory 
tests following initial positives by a second testing method that is 
more specific and forensically reliable; (b) the right to inspect 
positive test results and explain or rebut them; and (c) the right to 
an independent lab test. 


The rationale for the modified drug-testing program, for the changes 
noted above and for the selection of each drug tested for, was set forth 
in a document, the substance of which follows in the remainder of this 
Article. 

Rationale for Random Testing for Performance-Enhancing Drugs. The 
University had several reasons for continuing random testing for drugs 
that may enhance athletic performance.*’ 

First, college athletes, unlike other students, have an incentive to use 
whatever chemical substances ostensibly offer any chance of making 
them stronger, more alert, and otherwise better performers.** This often 
overpowering psychological pressure, combined with a feeling on the 
part of some young athletes that they are so strong and gifted that they 
are invulnerable,*® has led to abuses of performance-enhancing drugs on 





37. Cf. Preface to Appendix: ‘‘In an effort to be as specific as reasonably possible 
and to limit testing to circumstances where it is strictly necessary (where education will 
not suffice, where there is a serious health concern, and where there is likely to be a 
problem of abuse due to belief in performance-enhancing effects), the University has 
designated a list of performance-enhancing and street drugs that is more limited than 
the NCAA list of banned drugs.’’ The University reserved the right to add to the list 
(with proper notice) as new evidence became available about new drugs or new problems 
with old drugs (defined in an appendix to the policy more narrowly than the NCAA 
list). Id. 

38. Cf. White, Knocked Out by Drugs, Wash. Post, Aug. 25, 1987, at A17, col. 1 (‘‘In 
virtually no other area of human endeavor do we place such inordinate pressures on 
those who are so young.’’); Cowart, Some Predict Increased Steroid Use in Sports Despite 
Drug Testing, Crackdown on Suppliers, 257 J. A.M.A. at 3025 (June 12, 1987) (Dr. John 
Lombardo quoted: ‘‘A potential professional football player who is more than six feet 
tall and weights 210 lb might not make it [to the pro ranks], whereas if he were stronger 
and weighed 240 lb, he might make $200,000 a year. As long as they’re in that type of 
situation, they’ll continue to use steroids.’’); Duda, Female Athletes: Targets for Drug 
Abuse, 14 THE PHYSICIAN AND SPORTSMEDICINE 142 (June 1986) (increased competitiveness 
of female athletes has led to corresponding increase in drug use, an NCAA study finding 
“little difference in drug use between male and female athletes for most drugs.’’); and 
Note, Drugs, Athletes and the NCAA: A Proposed Rule for Mandatory Drug Testing in 
College Athletics, supra note 2, at 208 n.11. 

39. Cf. Lamar, Scoring Off the Field, Time, Aug. 25, 1986, at 53 (‘‘Dallas Cowboys 
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virtually every college campus in this country.*° 

Second, education concerning the hazards of performance-enhancing 
drugs is not alone sufficient to deter their use. Several studies and 
numerous anecdotes indicate that the pressure to gain a competitive 
edge—to win—is too great in contemporary America.* 





Head Coach Tom Landry believes jocks think they are ‘macho enough’ to use drugs and 
not be affected by them. Indeed, great athletes almost always possess a certain arrogance. 
The best competitors need a sense that they are indestructible. But that willingness to risk 
physical danger on the playing field can have tragic repercussions in other areas. ‘How 
can Rogers [who died of a cocaine-induced heart attack] take a hit of cocaine after Len 
Bias died [of cocaine intoxication]?’ asks Forrest Gregg, head coach of the Green Bay 
Packers. ‘It happens because we think we’re unique. We all have this disease called terminal 
uniqueness.’’’). 

40. Cf. Bell and Doege, Athletes’ Use and Abuse of Drugs, 15 THE PHYSICIAN AND 
SPORTSMEDICINE 100 (March 1987) (studies find no significant difference in athletes’ and 
nonathletes’ use of alcohol, barbiturates, and various street drugs, but athletes are more 
likely to use amphetamines and anabolic steroids); Rovere, Haupt and Yates, Drug Testing 
in a University Athletic Program: Protocol and Implementation, 14 THE PHYSICIAN AND 
SPORTSMEDICINE at 69 (April 1986) (drugs such as amphetamines and anabolic steroids 
‘are used much more commonly by the athletes for performance enhancement.’’). Cf. 
also Axthlelm, The Doped-Up Games, Newsweek, Oct. 10, 1988, at 54 (anonymous Soviet 
athlete quoted as saying that ‘‘maybe 90 percent’’ of athletes use drugs); Moses, An 
Athletes Rx for the Drug Problem, NEwsweEeEk, Oct. 10, 1988, at 57 (Edwin Moses ventures 
‘educated guess’’ that ‘‘at least 50% of the athletes in the high performance sports use 
performance-enhancers); and Benjamin, Shame of the Games, Time, Oct. 10, 1988, at 75 
(Dr. Robert Voy, chief medical officer of the United States Olympic Committee, reports 
that no-penalty testing in 1983-84 found that 20-50% of United States athletes were 
doping). 

It is very useful for a university to have local data on any past drug problems or 
suspicions of current drug problems in an athletic program. The University of Montana 
had statistics of this type. Cf. ‘‘Rationale for Modified Drug Testing Program’’ n.3 (on 
file with National Association of College and University Attorneys, One Dupont Circle, 
Suite 620, Wash., D.C. 20036). 

41. See Abdenour, Miner and Weir, Attitudes of Intercollegiate Football Players 
Toward Drug Testing, at 2-7 (Weber State College, Ogden, Utah, 1987) (survey evidence 
showed, inter alia: ‘‘Education, by itself, with no drug testing, is not believed by the 
players to discourage drug usage.’’); A Round Table (six panelists), Drug Testing in 
Sports, 13 THE PHYSICIAN AND SPORTSMEDICINE 69, 73-75 (Dec. 1985) (Dr. Murphy: Despite 
lots of money spent on national speakers, education didn’t touch drug use, and drug 
testing was the ‘‘only effective deterrent’’; Dr. Puffer: Most athletes are ‘‘willing to do 
almost anything to gain a competitive advantage’ and the well-publicized report of a 
steroid user developing adenocarcinoma of the liver ‘‘has not deterred anyone’’ from use 
of these substances); Cowart, Drug Testing Programs Face Snags and Legal Challenges, 
16 THE PHYSICIAN AND SPORTSMEDICINE at 172 (Feb. 1988) (Dr. Robert Voy, Director of 
Sports Medicine for the U.S. Olympic Committee: ‘‘Drug education in and of itself will 
not work. Without testing, nobody’s going to listen to education.’’); Miller, Athletes and 
Steroids: Playing a Deadly Game, FDA Consumer, Nov. 1987, at 21 (‘‘Cardiovascular 
problems and liver tumors 10 years down the road aren’t going to get much consideration 
from a high school senior trying to make first-string linebacker.’’); and Strauss, Wright, 
Finerman and Catlin, Side Effects of Anabolic Steroids in Weight-Trained Men, 21 THE 
PHYSICIAN AND SPORTSMEDICINE at 87 (Dec. 1983) (‘‘Harold Connolly, an Olympic gold 
medalist in the hammer throw said, ‘Many athletes I have known will do anything to 
win, short of killing themselves.’’’ (quoting from Connelly, Steroids for Breakfast, ROYAL 
CANADIAN COACHING REVIEW (May 1968))). 
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Third, drug testing for performance-enhancing drugs only upon rea- 
sonable suspicion or probable cause would not work.*? Even the attorney 
representing the ACLU against the University, when pressed, conceded 
that not all, or even most, instances of such drug use could be detected 
without testing. Regardless of how well such use might be detected, it 
is the student-athletes’ perceptions that count: if college athletes believe 
that their drug use cannot be detected by their external appearances then 
they will not be deterred by an individualized-suspicion regime. Random 
testing, on the other hand, does deter. Random testing works. 

Fourth, from a moral and perhaps even tort-liability standpoint, if 
the university, through its sports programs, creates an ‘‘arena-for-glory”’ 
atmosphere, and athletes have the perception, right or wrong,** that they 
suffer a competitive disadvantage without performance-enhancers, the 
university has a duty—to the individual student-athlete and to parents 


and spouses—to help eliminate the intense coercive pressure to use 
drugs.*® 





42. Cf. Cowart, supra note 40, at 171 (‘‘Virtually all experts agree that random, 
unannounced testing is the only sure way to detect drug use. . . .’’). Cf. also O’Halloran 
v. University of Washington, 679 F. Supp. at 1006-7 (practical impossibility of detecting 
steroid use by observation) and Skinner v. Railway Labor Executives Ass’n, 57 U.S.L.W. 
at 4331 (inability to detect problem without testing a critical factor). But cf. Note, An 
Analysis of Public College Athlete Drug Testing Programs Through the Unconstitutional 
Condition Doctrine and the Fourth Amendment, supra note 2, at 843-45 (reasonable 
suspicion standard could detect most cases). 

43. Reports to Harley Lewis, Athletic Director at the University of Montana, indicate 
that random testing is not only a deterrent, but a good excuse for athletes to reject drugs 
when they are offered. 

44. A lawsuit by a parent or spouse of an athlete against a university that did not 
test is a tort claim waiting to happen. Cf. Bitte, Pashler and Sernett, Drug Testing, 36 
Epuc. L. Retr. 1087-89 (1987) (legal duty of university to provide safe environment). Cf. 
also Lamar, Scoring Off the Field, Time, Aug. 25, 1986, at 54 (Joe Paterno sets forth the 
moral basis rather evocatively: ‘‘My rationale (for random drug tests) is this: I go into 
the homes of these kids. I look the parents in the eye and the kid in the eye and talk 
them into coming to Penn State. I’ve always believed you can trust kids, but you have 
to assume that every kid is vulnerable to drugs.’’). 

45. As stated by Dr. Don Catlin (UCLA): ‘‘[iJn one sense, it doesn’t matter’’ whether 
a given drug actually enhances performance; all that matters is that ‘‘[t]he consumer 
believes they work.’’ A Round Table, supra note 41, at 70. 

46. Cf. Some Ethical Considerations About Drug Use in Sports, Sports MEDICINE 
Dicest at 4 n.7 (July 1984) (‘‘The ‘individual liberty’ demanded by some athletes to use 
drugs inflicts harm upon the lifeplan of other athletes by coercing them either to drop 
out of the sport, to compete against chemically augmented competitors, or to take drugs 
unwillingly.’’); American Council on Education, ‘“‘Student Athlete Drug Test Programs: 
Policy Considerations,’ at 1 (Feb. 13, 1986) (‘‘Tolerance of this sort of drug abuse 
[performance-enhancing drugs] encourages others to use drugs to equalize the competi- 
tion.’’); A Round Table, supra note 40, at 81 (‘‘If you don’t have a good enforcement 
mechanism, .. . you end up rewarding those people who are willing to cheat, and then 
you put pressure on everybody either to join in the cheating or to run the risk of being 
out of the competition.’’); and Missoulian, April 30, 1988, at 15, col. 1 (‘‘Top Pick Took 
Steroids’’) (quoted as saying: ‘‘I’ve been playing football since I was 8 .... I’ve been 
dedicating my life to football. I wasn’t going to lose out to someone who took steroids.’’). 
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Rationale for Testing for ‘‘Street Drugs’’ Only Upon Probable Cause. 
As noted above,*’ no evidence suggests any significant difference in the 
extent to which student-athletes and non-athletes use street drugs. One 
reason student-athletes do not use street drugs more than non-athletes is 
that street drugs typically inhibit, rather than enhance, athletic perform- 
ance.** Thus, although it can be argued that college athletes serve as 
role models for youth and that the college as a state institution is 
entitled to hold college athletes to a higher standard than other students, 
on balance, given the countervailing privacy and personal integrity 
concerns, the university is probably wiser to limit its policies to assuring 
student-athlete health. In the context of street drugs, the university’s 
interest in protecting the health of student athletes is narrow, and arises 
from the fact that athletes under the influence of these kinds of drugs 
might be less able to protect themselves during games or might be more 
likely to hurt other competitors. Athletic competition often is a fast- 
moving, highly physical, elbows-flying, helmets-crashing-into-spleens kind 
of activity. Anything that slows reaction time or decreases concentration 
may hinder an athlete’s ability to ‘‘keep his guard up’’ and, in general, 
to play safely. This concern distinguishes athletes from the general 
student population and justifies some degree of intrusion by the univer- 
sity. Perhaps, however, this relatively narrow concern does not justify 
random testing. Although the University of Montana did not anticipate 
great problems with street drugs on its campus, and envisioned few 
occasions to conduct individualized-suspicion tests, the University wanted 
the flexibility to test as a last resort under the standards provided. Even 
though the ACLU requested that the University test only upon reasonable 
suspicion, the University opted instead to test only upon the existence 
of full probable cause. This position was felt to be safer from a legal 
standpoint.*' In addition, the University coaching staff and head trainer 
felt more comfortable with this higher standard, especially because Uni- 
versity Legal Counsel was to review this determination. The University 





47. Cf. supra note 39. 

48. See, e.g., Smith and Seymour, Hooked!, Sports Firness 53, 54 (March 1986) 
(marijuana and psychedelics not used because of severe disorientation of norma! physical 
and mental functioning and also deplete energy and desire for physical activity). Cf. 
Cowart, State-of-Art Drug Identification Laboratories Play Increasing Role in Major Ath- 
letic Events, 256 J. A.M.A. at 3068 (Dec. 12, 1986) (‘‘Generally, drugs of abuse are not 
often seen in world class amateur competition.). 

49. Cf. Bally v. Northeastern Univ., 403 Mass. 713, 715; 532 N.E.2d 49, 51 (Mass. 
1989) (The ‘‘role models’’ argument is among the stated goals of the university drug 
testing program sustained in this case.). 

50. As permitted by the University of Washington’s drug testing policy, which was 
sustained in this respect by the state judge who struck down other portions of that policy. 
Cf. O’Halloran v. University of Washington, No. 87-2-08775-1 at 18-19 (Mattson, J., King 
Co. Sup. Ct., Oral Ruling, July 23, 1987). 

51. Cf. Lock and Jennings, supra note 2, at 597 (‘‘A strong argument could be made 
that student-athlete drug testing should be performed only on a showing of probable 
cause.’’). 
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also believed that the traditional probable cause standard was concep- 
tually easier to apply, and there probably would be few cases in which 
the difference between the two standards would be significant in this 
context. 

Unobserved Specimen Collection and Additional Procedural Safe- 
guards. Many people believe, and the University’s experience in admin- 
istering its program validates this belief, that ‘‘observed’’ specimen 
collection is ‘‘no big deal.’’ Indeed, some legal precedent supports this 
belief.5? Nevertheless, in an effort to implement the least intrusive pro- 
cedure possible, the University shifted to optional unobserved specimen 
collection (giving the student-athlete the option of observed or unob- 
served specimen collection). Even for observed specimen collection, the 
University modified its policy to accord with actual practice, providing 
that ‘‘direct observation of the act of urination’ would not occur.** The 
totally-unobserved specimen-collection procedure was a composite of 
(1) the specimen collection procedures employed for screening civilian 
Army employees responsible for maintaining aircraft used by White 
House and defense officials;*> (2) the procedure used for securing urine 
samples from female student-athletes at Wake Forest University;** and 
(3) standard procedures recommended by the National Institute on Drug 
Abuse.*” The procedure is designed to guarantee maximum privacy while 
insuring the integrity of the collection process. 





52. Cf. O’Halloran v. University of Washington, 679 F. Supp. at 1005 (noting dimin- 
ished expectation of privacy, and ‘‘element of communal undress that is not present in 
other university contexts’’). Cf. also Skinner v. Railway Labor Executives Ass’n, 57 
U.S.L.W. at 4330 (although regulations made unobserved specimen collection optional 
with the railroad, fact that direct observation was not mandatory viewed as positive 
factor). 

53. The quoted language was taken from Hill v. NCAA, No. 619209, Order Granting 
Preliminary Injunction at 4 (Rushing, J., Santa Clara Co. Sup. Ct., Dec. 18, 1987). 

54. Cf. University of Montana Drug Education and Testing Program for UM Student- 
Athletes (Revised 4-20-88), Part IV(B): Under this option, ‘‘the athlete will be asked to 
dress down to t-shirts and gym shorts or to change into other appropriate attire such as 
a gown which covers private parts of the body. They will then provide their sample in 
a private closed stall, which will be visually checked before and after the specimen 
collection. A monitor of the same sex will be present in the lavatory to listen for normal 
sounds of urination, to guard against tampered samples, and to ascertain accurate chain 
of custody. When the container is returned to the monitor, he or she will ascertain the 
approximate temperature, measure pH with a chemistry dipstick and record the results 
on the appropriate chain of custody form. If at any time during the testing procedure 
the monitor has reason to believe that an athlete is tampering with the sample, he or 
she can stop the procedure and determine whether the observed collection method is 
necessary.” Id. 

55. Cf. Mullholland v. Department of the Army, 660 F. Supp. 1565, 1567 (E.D. Va. 
1987). 

56. Cf. Rovere, Haupt and Yates, supra note 39, at 73-74. 

57. See National Institute on Drug Abuse (R. Hawks and C. Chiang, eds.), Urine 
Testing for Drugs of Abuse, NIDA Research Monograph No. 73, at 27 (1986) (temperature 
and pH checks, etc.). Cf. National Treasury Employees Union v. Von Raab, 57 U.S.L.W. 
at 4339 (similar procedure). 
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The revised drug-testing protocol used by the University included four 
other procedural safeguards: (1) the optional listing of drugs taken by 
the student-athlete prior to a test; (2) a second confirmatory test, more 
specific and forensically reliable; (3) the right of student-athletes to a 
copy of positive test results, as well as the right to rebut and explain 
the same; and (4) the right to an independent laboratory test at the 
student-athlete’s expense. 

The primary reason for the optional listing of drugs is to avoid any 
fifth-amendment problems with this ‘‘communicative’’ act (unlike the 
urine samples).5* Although the medical trainer has a need to know of 
all medical problems an athlete may have, and nothing divulged would 
be used except for rehabilitative purposes, so that no real danger of 
incrimination exists, the safer (and equally effective) course was to make 
this pre-test disclosure of prescription drugs optional.* 

A second confirmatory test, more specific than the initial highly- 
sensitive test, and using a method of forensic reliability (of sufficient 
reliability to be used in court), has been recommended in the scientific 
literature in this area® and a few cases.® 

The University of Montana patterned the third and fourth of the above 
procedural safeguards after a recently-enacted Montana statute concerning 
employee drug testing. 

Rationale Concerning Drugs Banned. As one commentator noted, even 


the seemingly simple task of determining which drugs to ban is a 





58. Cf. Scanlan, supra note 23, at 905-909 (possible fifth amendment problem in this 
respect, at least concerning street drugs). But cf. Skinner v. Railway Labor Executives 
Ass’n, 57 U.S.L.W. at 4339 n.7 (‘‘While this procedure [completion of form regarding 
medications taken during preceding 30 days] permits the Government to learn certain 
private medical facts that an employee might prefer not to disclose, there is no indication 
that the Government does not treat this information as confidential, or that it uses the 
information for any other purpose. Under the circumstances, we do not view this 
procedure as a significant invasion of privacy.’’) Cf. Whalen v. Roe, 429 U.S. 589, 602, 
97 S. Ct. 869, 877 (1977). 

59. It may be noted here that our best information was that no cross-reaction occurs 
between anabolic steroids and estrogens (birth control pills), so that the tests will not 
divulge anything about an athlete’s use of birth control pills. Cf. Duda, IOC Rescinds 
Ban on Birth Control Drug, 16 THE PHYSICIAN AND SPORTSMEDICINE 175, 179 (Feb. 1988) 
(Doctors Catlin and Boy convinced the IOC that drug testing technology can differentiate 
between metabolites of steroids and birth control pills). In any event, the testing protocol 
is such that information on substances not banned will simply not be divulged. Cf. 
O’Halloran v. University of Washington, 679 F. Supp. at 1005. 

60. See Walsh, Drug Screening: New Techniques and Emerging Issues, NIDA (National 
Institute on Drug Abuse) Notes, at 13-14 (Dec. 1985) (gas chromatography/mass spec- 
trometry the method of choice for confirmation of initial positive); and Council on 
Scientific Affairs, Scientific Issues in Drug Testing, 257 J. A.M.A. 3110, 3113-14 (Jun. 
12, 1987) (same). Cf. R. Strauss, DRUGS AND PERFORMANCE IN SPORTS 110-14 (1987) (detailed 
description of GC/MS procedures); and Deutsch, Gas Chromatography/Mass Spectometry 
is the Procedure of Choice for Confirmation, CLINICAL CHEMISTRY News, Nov. 1987, at 13. 

61. Cf. supra note 33. 

62. See Mont. Cope ANN. § 39-2-304(3) (1974). 
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‘daunting task.’’** On the one hand, the university has a natural desire 
to ban every drug not medically-indicated. Indeed, some form of ‘‘pre- 
sumption’’ against the use of any non medically-indicated chemical 
substances does not seem unreasonable in view of the level and history 
of drug use in this country. Sometimes the negative effects of drugs are 
discovered decades after their initial use. To avoid overbreadth, and to 
establish the least-intrusive program possible, however, the University 
considered drugs individually and asked: (1) is the abuse of this drug 
likely on this campus (in view of its alleged performance-enhancing 
qualities, availability, and likelihood of use despite educational efforts); 
and (2) are there serious health dangers associated with this drug? Given 
this approach, the University did not feel the need to test for certain 
drugs on the NCAA list, for example, substances commonly called beta- 
blockers, used in rifle competition,“ because the university did not 
compete in this sport. 

With assistance from a number of local and national experts in phar- 
macology and sports medicine, the University reviewed the latest NCAA 
and International Olympic Committee (IOC) drug lists. The University 
also reviewed the scientific literature in this area, asking the two critical 
questions listed above. Two appendices—one listing ‘‘Reputedly ‘Per- 
formance Enhancing’ Substances”’ and the other listing ‘‘‘Street Drugs,’’”’— 
resulted.® 





63. Cowart, Drug Testing Programs Face Snags and Legal Challenges, 16 THE PHYSICIAN 
AND SPORTSMEDICINE 165, 166 (Feb. 1988). 

64. Competitors believe that such drugs give them a steadier hand. However, at least 
some studies indicate that while such drugs do slow heart rate, they do not improve 
tested performance. Cf. R. Strauss, DRUGS AND PERFORMANCE IN Sports 98-99 (1987). But 
cf. J. MEER, DruGs AND Sports 86-87 (1987). 

65. APPENDIX A 

REPUTEDLY ‘PERFORMANCE ENHANCING’ SUBSTANCES 
1. Anabolic steroids and diuretics. 


Amphetamines, cocaine and related psychomotor and central nervous sys- 
tem stimulants, including: 
amphetamine 
benzphetamine 
chlorphentermine 

cocaine 

diethylproplon 
dimethylamphetamine 
ethylamphetamine 
fencamfamine 
meclofenoxate 
methylamphetamine 
methylphenidate 
pemoline 
phendimetrazine 
phenmetrazine 
phentermine 

pipradol 

prolintane 
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Sympathomimetic Amines. One of the most difficult cases to resolve, 
the sympathomimetic amines, caused soul-searching and second thoughts 
at the University, even after the University made its decision. Although 
one lower court judge has given short shrift to this category of drug,’ 
at least some sympathomimetic amines, if used to excess, could cause 
some of the same health problems as amphetamines. On balance, 
however, in view of the unlikelihood of abuse at levels that would raise 
health concerns,” and weighing the invasion of privacy involved (al- 
though the incremental invasion arguably is small), the University de- 
cided not to test for sympathomimetic amines, and to hope that its 
educational program would stem any abuse. If this judgment proves 
erroneous, it may be reversed. The preface to the appendices of the drug- 
testing program explicitly reserves the right to add substances (after 
appropriate notice). 





APPENDIX B 
‘STREET DRUGS’ 
Heroin and related narcotic analgesics, including: 
codeine* 
heroin 
methadone 
morphine 
Hallucinogens, including: 
angel dust 
LSD 
marijuana and THC** 
PCP 


* 


If the concentration of the metabolite exceeds 300 nanograms/m1. 
If the concentration of the metabolite exceeds 100 nanograms/m1. 
66. Although placed on the NCAA 1987-88 ‘‘Banned Drug Classes’”’ list, the footnotes 
refer to Executive Regulation 1-7-(c) (5), which provides: 
The use of a banned substance from the sympathomimetic amine category (some 
of which are over-the-counter cold and diet medications) must be declared by 
the student-athlete on the Student-Athlete Signature Form at the time of col- 
lection. A decision on eligibility will be made based on declaration consistent 
with concentration levels determined by laboratory analysis and other data. 

67. Cf. Hill v. NCAA, No. 619209 at 32 (Rushing, J., Santa Clara Co. Sup. Ct., Nov. 

19, 1987): 
The sympathomimetic amines are widely available over the counter in the 
United States and other Western countries. This is the single most troublesome 
area of the list. It may be the case that athletes from other countries take these 
drugs to enhance performance, but there were only two positive tests for 
sympathomimetic amines in all of the tests done by the NCAA in 1986-87. 
The court went on to exclude them from the list approved (in this initial opinion) for 
testing. 

68. Cf. P. SANBORG AND R. KREMA, OVER-THE-COUNTER DruGS: HARMLESS OR HAZARDOUS? 
71-73 (1986). 

69. The PuysicIAN’s Desk REFERENCE FOR NONPRESCRIPTION Drucs (4th ed. 1983) lists 
the following toxic effects of a large dose of a typical sympathomimetic amine, Formula 
44D, as follows: ‘‘drowsiness, dizziness, nausea, vomiting, diarrhea, central excitement, 
restlessness, anxiety, sweating, tremor, extrasystoles (heart beat), confusion and delir- 
ium.’’ These symptoms hardly appear to enhance performance. 


ak 
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Anabolic Steroids. Anabolic-steroid use, appropriately termed ‘‘the 
cancer that is in college athletics today,’’ is probably the chief reason 
for the drug testing of student-athletes.” Hill v. NCAA provides a 
synopsis of the effects of anabolic-steroid use:7! 


The second group of performance enhancing drugs are the anabolic 
steroids. These substances taken with an extremely high protein 
diet and a rigorous weightlifting regime can add significant muscle 
mass to an individual athlete, as much as 20 pounds. Whether this 
has the result of enhancing performance is subject to debate. What 
is not debatable about anabolic steroids is the fact that physiologi- 
cally they do add muscle mass. The cost of this muscle mass is 
enormous. A male taking these substances will become impotent 
within a short period of time. His testes will shrink and he will 
sustain significant liver damage. For women, the use of anabolic 
steroids will coarsen their features. A woman will develop a beard 
and an enlargement of her clitoris; her breasts will shrink and many 
individuals will pick up male attributes. She will also sustain 
significant liver damage. The California Legislature has recognized 
these dangers. California Evidence Code Section 51262. Also, Cal- 
ifornia Civil Code Section 1812.92 requires a warning sign in 
premises used as exercise areas against the use of anabolic steroids. 


In fact, the complete scientific evidence on the effects of steroid use is 
even more devastating than indicated in Hill. Although it should not be 
incumbent upon a university to prove the efficacy of anabolic steroids 
to enhance performance,” ‘‘[t]here is widespread consensus now that 
anabolic-steroids do enhance performance in selected individuals.’’” 
Until at least 1984, official circles were reluctant to admit that steroids 
enhance performance.” But in 1984, in a significant departure from the 





70. Hartley, NCAA Weighs Year-Round, Random Drug Testing to Halt What Many 
Call a Growing Use of Steroids, Chron. Higher Educ., Jan. 11, 1989, at A35, col. 2 
(quoting Dr. William Taylor, author of two books on steroids). 

71. Hill v. NCAA, No. 619209, Order Granting Preliminary Injunction (Rushing, J., 
Santa Clara Co. Sup. Ct., Dec. 18, 1987). 

72. Because, again, it is the perception of the athletes (against all advice) that counts. 
Cf. supra note 43. 

73. Round Table, Drug Testing in Sports, 13 THE PHYSICIAN AND SPORTSMEDICINE 69, 
70 (Dec. 1985). Virtually all the leading authorities are in accord. See, e.g., R. STRAUSS, 
DRUGS AND PERFORMANCE IN SPORTS, supra note 64, at 61-62 (1987); MacDougall, Drug 
Symposium: Anabolic Steroids, 11 THE PHYSICIAN AND SPORTSMEDICINE 95, 96-97 (Sept. 
1983); M. WILLIAMS, ERGOGENIC AIDs IN SporT, 165-73 (1983); and Lamb, Arabolic Steroids 
and Athletic Performance, 6 Sports MEDICINE DicEsT No. 7, at 1-2 (July 1984). But cf. R. 
JONES-WITTERS AND W. WiTTERS, DruGs AND SociETy: A BIOLOGICAL PERSPECTIVE, 293 (1983) 
and O. Ray, Drucs, SocieTy, AND HUMAN BEHAVIOR, 82 (3d ed. 1983). 

74. See Hatfield, The Hope for the Future, Sports Firness March 1986, at 67 (sug- 
gesting possible motives for doctors’ reluctance to admit to efficacy of anabolic steroids, 
and arguing that ‘‘there’s no substitute for the truth’’ now). Several studies argued for a 
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prevailing orthodoxy, the American College of Sports Medicine and the 
National Strength and Conditioning Association both altered their posi- 
tions and admitted that steroids could enhance both muscle mass and 
performance.”> A 1984 Finnish study illustrates recent studies of the 
effects of anabolic-androgenic steroid hormones.”* Finnish scientists com- 
pared five power-athletes training with a variety of commonly-used 
steroids with six others who trained in identical fashion without the 
drugs over a 24-week period. The scientists discovered the following: 
(1) those using steroids had an average lean body mass gain of 9%, 
while the nonusers had no gain; (2) users had a strength gain of 18.2% 
and nonusers 12.9%; (3) the vertical jump for users increased 14.7% 
while nonusers showed no significant gain; and (4) even after stopping 
drug use, the users gained strength for six additional weeks.”” These 
studies used relatively low doses of anabolic steroids, not the massive 
doses (sometimes 100 times the recommended dose and often in the 
form of concomitant doses of different kinds of steroids, a practice called 
“‘stacking’’) that athletes presently use.”* The literature indicates that 
steroid use is not limited to football or weightlifting, but has carried 
over into many other sports, including track, volleyball, baseball, rowing 
and swimming.” 

The evidence now available concerning the adverse health conse- 
quences of steroid use is devastating. Among the leading effects of steroid 
use are the following: (1) testicular atrophy, sterility and/or abnormal 
sperm cells;®° (2) gynecomastia (‘‘bitch tits’’) on men in the form of a 





placebo effect or that the weight gain was due to water retention and not a true weight 
gain. Cf. Miceli, Drug Abuse in Athletics: Scope and Laboratory Aspects, 23 LABORATORY 
MANAGEMENT 53, 55 (Aug. 1985). 

75. Taylor, Manmade Muscle, Sports FITNESS 57, 58 (March 1986). 

76. This is their full name. ‘‘Anabolic’’ means ‘‘tissue-building’’ and ‘‘androgenic’’ 
means ‘‘masculinizing.’’ Anabolic steroids have been shown to stimulate production of 
muscle protein in muscle cells. Strauss, supra note 73, at 59, 61. Illustrative of the 
powerful effects of these drugs is the fact that a therapeutic use is for transsexual females 
who wish to be turned into males. Id. at 59. 

77. Taylor, supra note 75, at 60. 

78. Miceli, supra note 74, at 55; Ross and Kibble, Anabolic Steroids Use in Athletes, 
5 THE MICHIGAN DruG LETTER, no.12, at 2-3 (Dec. 1986); and Lamb, supra note 73, at 1. 

79. See Miller, Athletes and Steroids: Playing a Deadly Game, FDA CoNsuMER 17,18 
(Nov. 1987); STRAUSS, supra note 64, at 59-60; Strauss, Wright, Finerman, and Catlin, 
Side Effects of Anabolic Steroids in Weight-Trained Men, 11 THE PHYSICIAN AND SPORTS- 
MEDICINE 87, 88 (Dec. 1983); MEER, supra note 64, at 68, 72 (1987); and MacDougall, 
Anabolic Steroids, 11 THE PHYSICIAN AND SPORTSMEDICINE 95, 98 (Sept. 1983). 

Of course, the most dramatic example of steroid use in track and field is Ben Johnson, 
who was stripped of an Olympic gold medal as a result. Cf. Marshall, The Drug of 
Champions, 242 SciENCE 183 (Oct. 14, 1988). 

There are reports of children as young as twelve using steroids. See MEER, supra note 
64, at 73. 

80. Cf. Strauss, supra note 64, at 62 (this is believed to occur because the brain’s 
hypothalamus monitors the level of male hormones in the blood and, sensing an excess, 
decreases gonadotropin-releasing hormone to the pituitary, which in turn releases less 
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small, firm, tender mass of breast tissue under one or both nipples, with 
occasional secretion of small amounts of clear fluid;* (3) greatly increased 
aggressiveness and irritability;** (4) increased tendency to suffer injuries 
to ligaments and tendons, probably because muscle strength and moti- 
vation (aggressiveness) increase faster than the strength of the associated 
tendons and connective tissue;®* (5) increased blood pressure and in- 
creased risk of cardiovascular disease;** (6) liver disease (poliosis hepa- 
titis) and tumors, including cancer (hepatocellular carcinoma), as well 
as possible malignant kidney tumors (Wilms’ tumors);*° and (7) mascu- 





luteinizing hormone so that the testes produce less testosterone and sperm production 
falls; this process is possibly reversible but no one knows for sure) and Ross and Kibble, 
supra note 78 (even small doses of anabolic steroids produced 100% increase in sper- 
matozoa with amorphous heads, decreased motility, and pathological azoospermia). 

81. See Strauss, supra note 73, at 62 (after stopping use, the unusual breast tissue 
does not disappear entirely, requiring surgical removal with visible scarring possible). 

82. Id. at 63. Cf. Ross and Kibble, supra note 78, at 4. Cf. also infra note 89. A 1939 
study of pecking order in hens revealed this effect, with the administration of androgens 
dramatically reversing the normal pecking order. Taylor, supra note 75, at 60. At about 
the same time, a young boy receiving testosterone therapy for a tumor became so 
incredibly aggressive that he had to be restrained in a cagelike hospital bed. Id. Possibly 
the first nonclinical application of anabolic steroids was by Nazis in World War II, who 
fed them to their troops to make them more aggressive. Miller, supra note 79, at 17. 

When Germany fell to Russia in World War II, the Russians confiscated German steroids 
and used them to stimulate weight gain in survivors of the concentration camps. Woolley, 
Anabolic Steroids, U. Oregon Dept. OF INTERCOLLEGIATE ATHLETICS OUTLINE (undated). By 
1954, the Russians first used steroids for performance enhancement (soon followed by 
Americans and others). Strauss, supra note 73, at 59. 

83. STRAUSS, supra note 73, at 63; Miller, supra note 79, at 17. Cf. Voy, Illicit Drugs 
and the Athlete, 26 PHARMACY 39 (Nov. 1986) (steroid-using weight lifter ruptured patellar 
tendon, suffering severe injuries when weight came crashing down). 

84. STRAUSS, supra note 73, at 63 (because of decrease in HDL, which helps reduce 
cholesterol, and increase in lipoproteins). 

85. Id.; Miller, supra note 79, at 18-19. The FDA-approved warning label for one 
anabolic steroid is a little daunting, especially when one considers that this is for 
prescribed dosages: 

POLIOSIS HEPATITIS, A CONDITION IN WHICH LIVER AND SOMETIMES 
SPLENIC TISSUE IS REPLACED WITH BLOOD-FILLED CYSTS, HAS BEEN 
REPORTED IN PATIENTS RECEIVING ANDROGENIC ANABOLIC STEROID 
THERAPY. THESE CYSTS ARE SOMETIMES PRESENT WITH MINIMAL HE- 
PATIC DYSFUNCTION, BUT AT OTHER TIMES THEY HAVE BEEN ASSOCI- 
ATED WITH LIVER FAILURE. THEY ARE OFTEN NOT RECOGNIZED UNTIL 
LIFE-THREATENING LIVER FAILURE OR INTRA-ABDOMINAL HEMORRHAGE 
DEVELOPS. WITHDRAWAL OF DRUG USUALLY RESULTS IN COMPLETE 
DISAPPEARANCE OF LESIONS. LIVER CELL TUMORS ARE ALSO REPORTED. 
MOST OFTEN THESE TUMORS ARE BENIGN AND ANDROGEN-DEPENDENT, 
BUT FATAL MALIGNANT TUMORS HAVE BEEN REPORTED. WITHDRAWAL 
OF DRUG OFTEN RESULTS IN REGRESSION OR CESSATION OF PROGRES- 
SION OF THE TUMOR. HOWEVER, HEPATIC TUMORS ASSOCIATED WITH 
ANDROGENS OR ANABOLIC STEROIDS ARE MUCH MORE VASCULAR THAN 
OTHER HEPATIC TUMORS AND MAY BE SILENT UNTIL LIFE-THREATENING 
INTRA-ABDOMINAL HEMORRHAGE DEVELOPS. BLOOD LIPID CHANGES 
THAT ARE KNOWN TO BE ASSOCIATED WITH INCREASED RISK OF 
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linization of women, including the growth of facial hair, increased body 
hair, deepening of the voice, loss of scalp hair, acne, and enlargement 
of the clitoris—effects that may be permanent (and some that occur in 
the fetuses of pregnant women).® Additionally, sharing needles for the 
injection of anabolic-steroids risks the transmission of hepatitis B and 
AIDS.*’ These are only some of the health problems,* and the total long- 
term effects remain unknown (no studies have been completed).*° We do 





ATHEROSCLEROSIS ARE SEEN IN PATIENTS TREATED WITH ANDROGENS 
AND ANABOLIC STEROIDS. THESE CHANGES INCLUDE DECREASED HIGH- 
DENSITY LIPOPROTEIN AND SOMETIMES INCREASED LOW-DENSITY LIP- 
OPROTEIN. THE CHANGES MAY BE VERY MARKED AND COULD HAVE A 
SERIOUS IMPACT ON THE RISK OF ATHEROSCLEROSIS AND CORONARY 
ARTERY DISEASE. 

Id. at 20. 

86. STRAUSS, supra note 73, at 64; Miller, supra note 79, at 17-19. Cf. note 76 (use 
of steroids to change sex). Cf. also Woolley, supra note 82, at 4-7 (‘‘There have been 
several case reports of a pregnant female unaware of her pregnancy who started taking 
high dose steroids. The spontaneously-aborted fetuses were all found to be grossly 
deformed, especially in the genital area.’’). 

87. STRAUSS, supra note 73, at 63. 

88. An alphabetical list of effects has been compiled, the ‘‘established’’ 

side effects being: acne, cancer, cholesterol increase, clitoris enlargement, 
death, edema (water retention in tissue), fetal damage, frequent or contin- 
uing erections, HDL (which helps reduce cholesterol) decrease, heart dis- 
ease, hirsutism (hairiness in women—irreversible), increased frequency of 
erections (boys), increased risk of coronary artery disease (heart attack, 
stroke), jaundice, liver disease, liver tumors, male pattern baldness (in 
women—irreversible), oily skin (female only), poliosis hepatitis (a liver 
disease), penis enlargement (young boys), priapism (painful, prolonged 
erections), prostate enlargement, sterility (reversible), stunted growth, 
swelling of feet or lower legs, testicular atrophy, and yellowing of the eyes 
or skin. 

Miller, supra note 77, at 18-19. 
The other ‘‘possible’’ effects are: abdominal or stomach pains, aggressive, 
combative behavior (‘‘roid rage’), anaphylactic shock (from injections), black 
tarry or light-colored stools, bone pain, breast development (sore or swelling— 
male), chills, dark-colored urine, depression, diarrhea, fatigue, feeling of ab- 
dominal or stomach fullness, feeling of discomfort, fever, frequent urge to 
urinate (mature males), gallstones, headache, high blood pressure, hives, hy- 
percalcemia (too much calcium), impotence, increased chance of injury to 
muscles or connective tissues, insomnia, kidney disease, kidney stones (from 
hypercalcemia), listlessness, menstrual irregularities, muscle cramps, nausea or 
vomiting, purple- or red-colored spots on body, mouth or nose, rash, septic 
shock (blood poisoning from injections), sexual problems, sore tongue, unex- 
plained darkening of skin, unexplained weight loss, unnatural hair growth, 
unpleasant breath odor, unusual bleeding, unusual weight gain, urination 
problems, and vomiting blood. 

Id. at 19. 

89. Round Table, supra note 73; STRAUSS, supra note 73, at 63; and Miller, supra 
note 79, at 17. 

New evidence of a ‘‘steroid psychosis’ has appeared in a Boston study of 41 steroid 
users, characterized by pathological aggression and delusional behavior. See Pope and 
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know that Soviet athletes in the 1950s took so much testosterone that 
many of the men developed large prostates and had to be catheterized 
(have a tube inserted in the penis) to urinate.° 

Diuretics. Diuretics (such as trichlormethiazide, methylclothiazide, and 
bumetanide) are drugs used to eliminate liquid from the body by increas- 
ing the rate of urine excretion. One of the primary reasons the NCAA 
bans these drugs is that they artificially help athletes in sports such as 
boxing, wrestling or weight-lifting to qualify for a lower weight class.” 
Because the University of Montana did not have these sports, this reason 
for testing for diuretics did not apply. 

Some athletes use diuretics to flush their systems in order to mask the 
use of anabolic steroids.*? Although more advanced detection techniques 
appear to have rendered this ploy ineffective, the discovery of steroid 
use masked by diuretics is not always assured.® In any event, it is clear 
that diuretics (which bodybuilders use to ‘‘define’’ musculature) are used 
to mask the external signs of use of anabolic steroids. Because the 
University has a program of testing based upon individualizec: suspicion, 
and because the puffiness associated with steroid use might add to that 
suspicion, the ban on diuretics constitutes a necessary buttress to the 
‘“‘probable cause’’ side of the testing program. 

The hazards of using diuretics have not been as thoroughly studied as 
other drugs, but include: (1) damage to kidneys; (2) elevated and irregular 
heartbeats that can lead to cardiac arrest (death); (3) disruption of elec- 
trolyte balance, with resultant leg-muscle and stomach cramps; and (4) 
impaired thermoregulatory control and resultant heat exhaustion (precip- 
itating near-death in one wrestler, and bearing possible responsibility for 
many similar cases).% 

Amphetamines and Derivative Compounds. First chemically-synthe- 
sized in 1887, amphetamines (short for a{lpha] mfethyl] phfenyl] et{hyl] 
amines) act mostly on the central nervous and sympathetic nervous 
system (which regulates many of the body’s unconscious processes). 
Amphetamines belong to a class of drugs known as sympathomimetics, 





Katz, Affective and Psychotic Symptoms Associated with Anabolic Steroid Use, 145 AM. 
J. Psycuiatry 487 (April 1988). Cf. Lubell, Does Steroid Abuse Cause—or Excuse— 
Violence? 17 THE PHYSICIAN AND SPORTSMEDICINE 176 (Feb. 1989) (Dr. Pope quoted as 
saying: ‘“These drugs may pose a larger threat to the health of society at large than was 
previously believed.’’). 

90. Miller, supra note 79, at 17. 

91. Miceli, supra note 74, at 56. 

92. Cf. MEER, supra note 79, at 88-89 and Four Players Barred From Football Bowls 
After Failing NCAA’s Drug Tests, Chron. Higher Educ., Jan. 13, 1988, at 39, col. 1 (two 
players barred from Orange Bowl after testing positive for diuretics, which are ‘‘often 
used to mask the use of other drugs, especially anabolic steroids’’). 

93. See A Medical Team Goes to Olympics, 252 J. A.M.A. 453, 456 (1984) and 
Taylor, supra note 75, at 59. 

94. See MEER, supra note 79, at 87, 89; Miceli, supra note 74, at 56; and Who Tests 
Which Athletes for What Drugs?, 16 THE PHYSICIAN AND SPORTSMEDICINE 155, 161 (Feb. 
1988). 








1990] THE DRUG TESTING OF ATHLETES 419 


so called because they have many of the same properties in the body as 
the natural stimulant adrenaline.® 

Soldiers in World War II found amphetamines in their standard-issue 
kits. Although the drugs were intended to enhance endurance in battle, 
soldiers also used them to improve performance in recreational football 
games. From there, amphetamine use spread to professional sports. The 
American College of Sports Medicine estimates that, in 1958, 35% of 
NFL trainers, coaches and assistants had had personal contact with 
amphetamines. Another study reported that almost a quarter of all college 
athletes had used a stimulant such as an amphetamine at least once 
before a game.” By the 1960s, amphetamine use by athletes was rampant. 
In the 1960 Olympics, Danish cyclist Knud Jensen, age 23, collapsed 
during trials for the 100-kilometer team race and later died of what was 
officially called ‘‘sunstroke.’’ An autopsy, however, revealed the use of 
large quantities of amphetamines and other drugs.% In 1967, seven 
cyclists at the Pan-American games tested positive for amphetamines; 
and cyclist Tommy Simpson died during the Tour de France race. 
Simpson’s blood contained amphetamines and methylamphetamines.” 
By 1972, one researcher discovered that seventy-four out of ninety-three 
NFL players took amphetamines regularly to increase energy, aggressive- 
ness and confidence.’® Although abuse of amphetamines probably has 
declined in the last decade, perhaps because of increased awareness of 


the dangers of use, drug testing, and the decline in legal synthesis of 
the drug,’ a basis for concern remains.’ 

A 1981 study concluded that amphetamines had a ‘‘small but impor- 
tant’’ effect on improving athletic performance.’* Studies in 1959 and 
1980 reported that small doses of amphetamines improved the perform- 
ance of runners, at least in the short term.’ Through an exceedingly 
complex pharmacological process that is not yet fully understood,’® the 





95. MEER, supra note 79, at 61. 

96. Id. at 62. For a fuller history of amphetamine abuse, starting in the 1930s, see 
R. JONES-WITTERS & W. WITTERS, supra note 73, at 132-38 (1983). 

97. MEER, supra note 79, at 62. 

98. Id. at 62-63. Several of Jensen’s teammates were also taken to the hospital with 
symptoms of ‘‘sunstroke.’’ Id. at 63. 

99. Id. at 63. 

100. Id. 

101. Cf. Round Table, Drug Testing in Sports, 13 THE PHYSICIAN AND SPORTSMEDICINE 
69, 72-73 (Dec. 1985). 

102. Cf. L. Torrey, STRETCHING THE LIMITS: BREAKTHROUGHS IN SPORTS SCIENCE THAT 
CREATE SUPERATHLETES 129 (1985) (amphetamines ‘‘continue to be one of the most abused 
drugs in sports, particularly in contact sports, due to the drug’s potency and ready 
availability’’). 

103. O. Ray, Drucs, SociETy, AND HUMAN BEHAVIOR 80-81 (3d ed. 1983). 

104. MEER, supra note 64, at 66-67. More recent studies find insubstantial short-term 
gains and some evidence of long-run performance deficits. Id. at 67. Cf. also M. WILLIAMs, 
supra note 73, at 105-20. 

105. Cf. Strauss, supra note 64, at 71, and WILLIAMS, supra note 73, at 102-05. 
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effects of amphetamines are similar to those of the adrenergic transmitters, 
including (1) increased blood pressure and heart rate, (2) increased 
metabolism and oxygen consumption, and (3) central nervous system 
stimulation (including ‘‘increased alertness’’ and ‘‘increase in psycho- 
motor performance,”’ or at least the appearance of the same).’ The 1980 
study concluded that ‘‘amphetamines do not prevent fatigue but rather 
mask the -effects of fatigue and interfere with the body’s fatigue-alarm 
system, which could lead to disastrous results, especially under extreme 
environmental conditions.’’?”” 

Among the major reported adverse effects of amphetamines are: heat 
exhaustion, circulatory collapse, acute cardiac failure and/or cerebrovas- 
cular hemorrhage (death) caused by the masking of fatigue, permanent 
damage to injured tissue (because of the analgesic effect), and an array 
of adverse central nervous system effects (including, depending on dos- 
age, tremulousness, anxiety, nervousness, irritability and combativeness, 
fever, severe chest or anginal pain, sweating, dry mouth, confusion and 
disorganized thought/behavior patterns, insomnia, teeth-grinding, a ‘‘co- 
caine bugs’’ feeling as if insects are crawling under the skin, compulsive 
repetition of meaningless actions, convulsions, acute paranoid psychosis, 
and hallucinations), and a number of long-term effects (including head- 
aches, sleeplessness, indecision and irritability, loss of appetite and 
resultant dietary deficiencies, irregular heartbeat, nonhealing sores and 
ulcers, skin disorders, liver disease, kidney damage, brain damage, and 
psychological addiction).’°® Given these adverse effects, it is not surpris- 
ing that amphetamines are not as popular as they once were. 

Cocaine and Cocaine Derivatives. Cocaine use dates back thousands 
of years and has a rather interesting history.‘ Of more immediate interest 
is the reasons student-athletes use cocaine to try to enhance performance. 
The primary reason is that cocaine reduces the sense of fatigue and 
induces a subjective feeling of euphoria.’’° Cocaine is a stimulant, sharing 
many of the pharmacological effects of amphetamines, although its effect 
is of much shorter duration.’* While professional sports has been the 
primary focus of the recent cocaine scandals in football, basketball and 
baseball,’*? studies indicate that student-athletes also abuse this popular 
“‘glamour’’ drug at an alarming rate.’ 





106. STRAUSS, supra note 64, at 71. Cf. Hill v. NCAA, No. 619209, Order Granting 
Preliminary Injunction, at 4 (Rushing, J., Santa Clara Co. Sup. Ct., Dec. 18, 1987). 

107. STRAUSS, supra note 64, at 72. 

108. See id. at 72-73; MEER, supra note 64, at 64-65; JONES-WITTERS & WITTERS, supra 
note 73, at 139-41 (1983); MICELI, supra note 74, at 54-55; and BARTIMOLE, 2, 5 (NCAA 
Publ., April 1988). 

109. Cf. JoNES-WITTERS & WITTERS, supra note 73, at 142-44. 

110. Id. at 144-45. 

411, Id. 

112. See MEER, supra note 64, at 49-52 (1987) (noting, inter alia, Carl Eller’s estimate 
that 40% of NFL players regularly use cocaine). 

113. Cf. Bell and Doege, Athletes’ Use and Abuse of Drugs, 15 THE PHYSICIAN AND 
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The medically-reported adverse health effects of cocaine and cocaine 
derivatives include: death from cardiac or respiratory arrest, damage to 
heart muscle, tremors and convulsions, digestive disorders, loss of ap- 
petite, malnutrition, insomnia, amotivational syndrome (causing neglect 
of health), impaired vision, acute anxiety reaction, paranoia, delusions, 
hallucinations, the ‘‘cocaine bugs’’ phenomenon, nausea, vomiting, de- 
struction of liver cells, and (for those taking the substance intranasally) 
deterioration of nasal membranes or (for those ‘‘freebasing’’ purified 
concentrate via a special heated glass smoking pipe) lung damage and 
possible burns if an explosion occurs during processing or heating.’ 
Growing evidence suggests that cocaine users experience a serious psy- 
chological dependence, with a withdrawal syndrome that includes de- 
pression, irritability, suicidal ideation, and a strong desire to use the 
drug.’ Moreover, impure substances used to ‘‘cut’’ cocaine may cause 
further health problems such as heart palpitations, chest pain, nausea, 
ringing in the ears, headache, and visual difficulties.‘ 

Narcotics. With regard to substances characterized as street drugs,’”” 
the most obvious type is narcotic analgesics, the opiates (derived from 
the opium poppy), and related manufactured drugs. This Article does 
not attempt to document extensively the health hazards of narcotics 
because they are so well-known.'” The possible effects of most narcotics 
include: physical and psychological addiction, nausea, vomiting, rest- 


lessness, ‘‘dopiness,’’ death from overdose (usually resulting from res- 
piratory paralysis), infections of the heart lining and valves, skin abscesses, 
and congested lungs.® 

Some might question the inclusion of the narcotic analgesic codeine, 
because it is not as harmful as the other substances in this category. But 
in sufficiently concentrated form (concentrations which are illegal in 
over-the-counter medicines),'”° codeine’s potential for abuse and drug 





SPORTSMEDICINE 99, 100 (March 1987) (1983 survey of 11 campuses’ athletes revealed that 
17% had used cocaine in preceding year); Scoring Off the Field, Time, Aug. 25, 1986, 
at 52, (evidence of growing abuse of cocaine in college athletics, including two cocaine- 
induced deaths). 

114. See JONES-WITTERS & WITTERS, supra note 73, at 144-47; MEER, supra note 64, at 
56-59; STRAUSS, supra note 64, at 78-79; and Ostler, Smoke a Joint, Go to Hell!, Sports 
Fitness, March 1986, at 63. 

115. See, e.g., STRAUSS, supra note 58, at 79. 

116. CHANNING L. BETE Co. INc., Pamphlet: About Cocaine, at 10 (1988). 

117. Although narcotics could be used to dull pain, and might therefore be viewed as 
‘‘performance-enhancing,’’ there are other safe and legal substances which can be and 
are used for the same purpose, so that use of narcotics for this reason alone is unlikely. 

118. As a former prosecutor who has sat through numerous sessions by doctors on the 
life-destroying and addictive properties of narcotics, especially heroin, I cannot imagine 
any dispute on this issue. There was a depressing consensus by medical personnel on 
the relative hopelessness of rehabilitation as to heroin. 

119. BARTIMOLE, supra note 108, at 6 (1988). 

120. Appendix B (cf. supra note 63) of the University of Montana’s drug-testing policy 
bans codeine only when the concentration of the metabolite exceeds 300 nanograms, per 
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dependence is ‘‘comparatively high.’’?: Because of the potential for 
addiction, some states allow the use of codeine-containing medicines 
only by prescription.’?? To the extent that codeine has less serious side- 
effects that make it more likely to be used as a painkiller, its use could 
result in serious injury to an athlete because it blocks the normal warning 
signals of pain.1?° 

Hallucinogens. Like narcotics, hallucinogens are controlled substances, 
possession of which is punishable by imprisonment. Any standard phar- 
macopeia lists sufficient adverse health consequences to deter a reason- 
able person from using hallucinogens.’ The use of hallucinogens does 
not enhance performance; it simply harms the user and/or others. 

The University of Montana questioned whether marijuana raised suf- 
ficient health concerns to be added to the banned list. The rationale for 
banning street-drugs is that any drug that hinders athletes’ abilities to 
protect themselves during competition or that may endanger other com- 
petitors should be banned. Ample evidence suggests that marijuana does 
precisely that.125 Secondly, aside from such ‘‘secondary’’ hazards, grow- 
ing evidence indicates that the regular use of marijuana (which is a 
complex substance, made up of some 419 individual compounds) is 
associated with: amotivational syndrome, atrophy of certain areas of the 
brain with long-term use, increased risk of bronchitis and other respi- 
ratory problems (including cancer of the lungs), possibly heat stress 





milliliter, a level recommended by Dr. David Michaelson of Pathology Associates Lab 
(Spokane, Washington) as exceeding legal concentrations and meeting reasonable testing 
accuracy requirements. Cf. Sunshine, Preliminary Testing Method Should Fit Client’s 
Needs, 13 CLINICAL CHEMISTRY NEws, 11, 16 (Nov. 1987) (identical recommendation). 

121. SANBORG & KREMA, supra note 68, at 41 (1986). 

122. Id. at 42. 

123. Cf. CARROLL, Drucs IN MopERN Society, at 24 (1985) and Special Report, Who 
Tests Which Athletes for What Drugs?, 16 THE PHYSICIAN AND SPORTSMEDICINE 155, 161 
(Feb. 1988). 

124. A chart published by Roche Diagnostic Systems, captioned ‘‘Clinical Chemistry 
News Laboratory Guide to Abused Drugs,”’ lists the following ‘‘progressive symptoma- 
tology’’ of certain hallucinogens: 

PCP: dissociative anesthesia, depression, psychosis, stupor, coma, seizures. 
LSD: hallucinations, flashbacks, psychosis, vomiting, paralysis, respiratory de- 
pression. 

Mescaline: hallucination, nausea, vomiting, abdominal cramps, tremor. 

Heavy use of hallucinogens has sometimes led to ‘‘organic brain damage, impaired 
memory and attention spans, convulsions, coma, heart and/or lung failure, and ruptured 
blood vessels in the brain.’’ J. BARTIMOLE, DRUGS AND THE ATHLETE . . . A LOSING COMBI- 
NATION, at 6 (1988). 

125. See MEER, supra note 64, at 47 (1987) (numerous studies have documented that 
people under the influence of marijuana perform poorly on virtually every sort of mental 
and physical task; after smoking, people have poorer memory, slower reflexes, and poorer 
vision; driving ability is impaired for at least ten hours; ability of amateur pilots to land 
an airplane using a simulator dramatically impaired), and Strauss, supra note 64, at 94 
(1987) (depth perception ability decreased; ‘‘immediate memory’’ impaired; panic reac- 
tions increase, and other effects occur which ‘‘make it difficult for the athlete to perform’’). 
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syndrome, and possible increased risk of spontaneous abortions and 
stillbirths.‘ A third factor which may have influenced the decision to 
add marijuana to the list was a concern that marijuana may sometimes 
function as a ‘‘starter’’ drug that leads to use of more dangerous drugs.’”” 
Fourth, as a practical matter, the ACLU only requested that the University 
switch to testing upon reasonable suspicion; the University of Montana 
went beyond this request by requiring full probable cause prior to testing. 

The concentration of the metabolite for which the University tests is 
100 nanograms/ml or greater. The reason for setting the level this high 
(higher than the NCAA minimum concentration of 25 nanograms/ml) is 
to avoid conclusively any concern about the problem of ‘‘passive inha- 
lation.’’ Dr. David Michaelson, laboratory director at Pathology Associates 
in Spokane, Washington, recommended this level because several studies 
indicate that levels below 50 nanograms/ml may result in positive test 
results in those exposed to heavy concentrations of marijuana through 
passive inhalation rather than actual use.*”* 

Drugs Beyond the Scope of the Testing Program. Aside from certain 
drugs on the NCAA list which were eliminated based on insufficient 
evidence of a serious health hazard or the likelihood of abuse, some 
drugs simply were beyond the scope of the University’s drug testing 
program, primarily because the University believed that testing would 
not work with respect to these drugs. Thus, the University found that 


testing for alcohol (which is definitely a problem, although it typically 
impairs rather than improves performance) would be impractical.'?° Sim- 
ilarly, no test exists for some practices, such as ‘‘blood doping.’’*° Of 
course, if a test were developed, and a serious health hazard combined 
with likely abuse existed, the University could amend its schedule of 
banned substances to include drugs that now are omitted. 


CONCLUSION 


Serious constitutional questions surround the issue of the drug testing 
of student-athletes. The fourth amendment issue is the most serious. The 





126. See STRAUSS, supra note 64, at 94; MEER, supra note 64, at 49; KATCHER, YOUNG 
& KODA-KIMBLE, APPLIED THERAPEUTICS: THE CLINICAL UsE oF Drucs, at 1065-67 (3d ed. 
1985); and Sports MEDICINE DicEst, July 1984, at 3. Cf. Scanlan, supra note 2, 62 IND. 
L. J. at 926 n.264. 

127. See MEER, supra note 64, at 52 (it is rare for an individual to use cocaine without 
ever having tried another drug). 

128. See, e.g., Cone, Johnson, Darwin, Yousefnejad, Mell, Paul & Mitchell, Passive 
Inhalation of Marijuana Smoke: Urinalysis and Room Air Levels on Delta-9-Tetrahydro- 
cannabinol, 11 ANALYTICAL ToxIcoLocy 89 (May/June 1987). Cf. Hill v. NCAA, No. 619209 
at 21 (Rushing, J., Santa Clara Co. Sup. Ct., Nov. 19, 1987) (NCAA concentration levels 
criticized). 

129. Cf. Round Table, Drug Testing in Sports, 13 THE PHYSICIAN AND SPORTSMEDICINE 
69, 72 (Dec. 1985) (testing for alcohol ineffective because usually test occurs 12 hours 
after subject has stopped drinking). 

130. See Special Report, Who Tests Which Athletes for What Drugs?, 16 THE PHYSICIAN 
AND SPORTSMEDICINE 155, 157 (Feb. 1988). 
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fourth amendment’s ‘‘reasonableness’’ test requires a careful case-by-case 
balancing of the degree of the intrusion against the need to make that 
intrusion. In order to make that determination, it is especially important 
to conduct a fact-specific inquiry into all scientific and psycho-social 
aspects of the ‘‘need to intrude”’ side of the fourth amendment balancing 
test. 

When that is undertaken, and when one asks, further, whether drug 
testing (as opposed to, for example, education) is the least intrusive 
means of assuring the essential goal of student-athlete health, these 
conclusions emerge: (1) random testing for performance-enhancing drugs 
may be sustained as the only effective way to deter the use of these 
substances; (2) testing for street drugs (which may endanger athletes 
engaged in competition) should be undertaken only with individualized 
suspicion {at least ‘‘reasonable suspicion,”’ if not probable cause); and 
(3) universities should provide procedural safeguards to ensure privacy 
in the specimen-collection process and to increase the reliability of the 
analysis. 











THE OPENING OF THE AMERICAN MIND* 


Arthur Schlesinger Jr.** 


Little is more surprising these days than the revival of blasphemy as 
a crime. A secular age had presumably relegated blasphemy—irrever- 
ence toward things sacred—to the realm of obsolete offenses. In 1838 
Abner Kneeland was found guilty of a ‘‘scandalous, impious, obscene, 
blasphemous and profane libel of and concerning God’’ (Kneeland’s 
magazine had quoted Voltaire on the Immaculate Conception; had 
compared God, assailed by conflicting prayers, to President Andrew 
Jackson, assailed by conflicting petitions; and had avowed a disbelief 
in miracles and the divinity of Christ); but there have been few blas- 
phemy convictions in the century and a half since. The last, in Maryland 
twenty years ago, was dismissed by an appellate court as a violation 
of the first amendment. 

But a secular age, when it creates its own absolutes, may well 
secularize blasphemy too. Consider the deplorable role the Pledge of 
Allegiance to the flag played in a recent Presidential campaign; or the 
cries of outrage provoked by the Supreme Court decision in Texas v. 
Johnson, holding that punishment for the political burning of an Amer- 
ican flag breached the Constitution; or the demonstrations protesting 
the ‘‘desecration’’ of the flag at the Art Institute of Chicago. 

The very word ‘‘desecration’’ implies that the American flag is 
sanctified, an object of worship. We are witnessing the rise of what 
Charles Fried, Ronald Reagan’s Solicitor General, calls the ‘‘doctrine 
of civil blasphemy.’’ Whether religious or secular in guise, all forms 
of blasphemy have in common that there are things so sacred that they 
must be protected by the arm of the state from irreverence and chal- 
lenge—that absolutes of truth and virtue exist and that those who scoff 
are to be punished. 

It is this belief in absolutes, I would hazard, that is the great enemy 
today of the life of the mind. This may seem a rash proposition. The 
fashion of the time is to denounce relativism as the root of all evil. 
But history suggests that the damage done to humanity by the relativist 
is far less than the damage done by the absolutist—by the fellow who, 
as Mr. Dooley once put it, ‘‘does what he thinks th’ Lord wud do if 
He only knew th’ facts in th’ case.’’ 





* This Commentary was adapted from a speech given at Brown University upon 
the inauguration of Vartan Gregorian as Brown’s president. 
** Arthur Schlesinger Jr. is Schweitzer Professor in the Humanities at the City 
University of New York. 
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Let me not be misunderstood lest I be taken for a blasphemer myself 
and thereby subject to the usual dire penalties. I hold religion in high 
regard. As Chesterton once said, the trouble when people stop believing 
in God is not that they thereafter believe in nothing; it is that they 
thereafter believe in anything. I agree with Tocqueville that religion 
has an indispensable social function: ‘‘How is it possible that society 
should escape destruction if the moral tie is not strengthened in pro- 
portion as the political tie is relaxed?’’ I also sympathize with Tocque- 
ville who, Andre Jardin, his most recent biographer, tells us, went to 
his death an unbeliever. 

Religion deserves respect, but let us not overdo it. When Jimmy 
Walker, as mayor of New York, rebuffed a demand for censorship, he 
remarked that he had never heard of a girl who was ruined by a book. 
I have never heard either of a religion that was ruined by a book, 
however blasphemous; and, if that ever happened, it must have been 
a pretty feeble religion to begin with. I realize that such considerations 
are irrelevant to those who know they possess absolute truth and 
righteously punish all who do not see the truth as they do. But, as the 
great theologian Reinhold Niebuhr said, ‘“The worst corruption is a 
corrupt religion’’—and organized religion, like all powerful institutions, 
lends itself to corruption. 

It would hardly seem necessary to insist on the perils of moral 
absolutism in our own tawdry age. By their fruits ye shall know them. 
It is as illogical to indict organized religion because of Jimmy Swaggart 
and the Bakkers as Paul Johnson is to indict the intelligentsia because 
of the messy private lives of selected intellectuals; but the moral 
absolutists who are presently applauding Paul Johnson’s cheap book 
might well be invited to apply the same methodology to their own 
trade. Absolutism, whether in religious or secular form, becomes a easy 
haven for racketeers. 

As a historian, I confess to a certain amusement when I hear the 
Judeo-Christian tradition praised as the source of our concern for human 
rights; that is, for the valuable idea that all individuals everywhere are 
entitled by the fact of their humanity to life, liberty and the pursuit of 
happiness on this earth. In fact the great religious ages were notable 
for their indifference to human rights in the contemporary sense. They 
were notorious not only for acquiescence in poverty, inequality, ex- 
ploitation and oppression but for enthusiastic justifications of slavery, 
persecution, abandonment of small children, torture, and genocide. 

During most of the history of the West, religion saw the trials visited 
on mankind in this world as ordained by the Almighty to test and 
purify sinful mortals. From the religious perspective nothing that took 
place on earth mattered in comparison with what took place hereafter. 
The world was but an inn at which humans spent a night on their 
voyage to eternity, so what difference could it make if the food was 
disgusting or the innkeeper a brute? 

Religion enshrined and vindicated hierarchy, authority and inequality 
and had no compunction about murdering heretics and blasphemers. 
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Till the end of the 18th century, torture was normal investigative 
procedure in the Roman Catholic church as well as in most European 
states. In Protestant America in the early 19th century, as Larry Tise 
points out in his book Pro Slavery: A History of the Defense of Slavery 
in America, 1701-1840, men of the cloth ‘‘wrote almost half of all the 
defenses of slavery published in America;’’ an appendix lists 275 
ministers of the Gospel who piously proclaimed the Christian virtue of 
a system in which one man owned another as private property to be 
used as he pleased. 

Human rights is not a religious idea. It is a secular idea, the product 
of the last four centuries of Western history. Tocqueville persuasively 
attributed the humanitarian ethic to the rise of the idea of equality. In 
aristocratic societies, he wrote, the upper caste could not believe that 
their inferiors belonged ‘‘to the same race.’’ When medieval chroniclers 
‘‘relate the tragic end of a noble, their grief flows apace; whereas they 
tell you at a breath and without wincing of massacres and tortures 
inflicted on the common sort of people.’’ Tocqueville recalled the ‘‘cruel 
jocularity’’ with which the delightful Madame de Sévigné, one of the 
most civilized women of the 17th century, described the breaking on 
a wheel of an itinerant fiddler for the crimes of ‘‘getting up a dance 
and stealing some stamped paper.’’ It would be wrong, Tocqueville 
said, to suppose that Madame de Sévigné was inhuman or sadistic. 
Rather, she ‘‘had no clear notion of suffering in anyone who was not 
a person of quality.’’ 

Once people began perceiving others as equals, Tocqueville contin- 
ued, there arose a new mood of ‘‘general compassion.’’ Equality in- 
culcated the principle that other people, other ways, other cultures, 
deserved respect; the relativist idea, in short. But where prescriptive 
inequality survived, as it did in the Southern states during Tocqueville’s 
American sojourn, so did absolutism and inhumanity. ‘“The same man 
who is full of humanity toward his fellow creatures when they are at 
the same time his equals,’’ Tocqueville observed of the slaveholder, 
‘‘becomes insensible to their afflictions as soon as the equality ceases. 
His mildness should therefore be attributed to the equality of status 
rather than to civilization and education’’—and, Tocqueville might well 
have added, rather than to the preachments of religion. 

It was the age of equality that brought about the disappearance of 
such religious appurtenances as the auto-da-fé and burning at the stake, 
the abolition of torture and of public executions, and the emancipation 
of the slaves. Only later, as religion itself began to succumb to the 
humanitarian ethic and to view the Kingdom of God as attainable 
within history, could the claim be made that the Judeo-Christian tra- 
dition commanded the pursuit of happiness in this world. The basic 
human rights documents—the American Declaration of Independence 
and the French Declaration of the Rights of Man—were written by 
political, not by religious, leaders. And the revival of absolutism in the 
20th century, whether in ecclesiastical or secular form, has brought 
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with it the revival of torture, of slaughter, and of other monstrous 
violations of human rights. 

Take a look at the world around us today. Most of the organized 
killing now going on is the consequence of absolutism: Protestants and 
Catholics killing each other in Ireland; Muslims and Jews killing each 
other in the Middle East; Sunnites and Shiites killing each other in the 
Persian gulf; Buddhists and Hindus killing each other in Ceylon; Hindus 
and Sikhs killing each other in India; Christians and Muslims killing 
each other in Armenia and Azerbaijan; Buddhists and Communists 
killing each other in Tibet. ‘‘We have,’’ as Swift said, ‘‘just enough 
religion to make us hate, but not enough to make us love.’’ The Santa 
Barbara Peace Resource Center, reporting on the thirty-two wars in 
progress around the planet in 1988, found that twenty-five had ‘‘a 
significant ethnic, racial or religious dimension.’’ And when religious 
religion is not the cause, then the totalitarian social religions of our 
age inspire mass slaughter. 

It is natural enough, I suppose, if you believe you have privileged 
access to absolute truth, to want to rid the world of those who insist 
on divergent truths of their own. But I am not sure that it is a useful 
principle on which to build a society. Yet, as I noted earlier, the 
prevailing fashion is, or was a year or two ago, to hold relativism 
responsible for the ills of our age. A key document of course is Professor 
Allan Bloom’s best-seller of a couple of years back, The Closing of the 
American Mind. Indeed, one cannot but regard the very popularity of 
that murky and pretentious book as the best evidence for Bloom’s 
argument about the degradation of American culture. It is another of 
those half-read best-sellers, like Professor Charles Reich’s murky and 
pretentious The Greening of America fifteen years before, that plucks 
a momentary nerve, materializes fashionably on coffee tables, is rarely 
read all the way through and is soon forgotten. 

Now one may easily share Professor Bloom’s impatience with many 
features of higher education in the United States. I too lament the 
incoherence in the curricula, the proliferation of idiotic courses, the 
shameful capitulation to factional demands and requisitions, and the 
decay of intellectual standards. For better or for worse, in my view, 
we inherit an American experience, as America inherits a Western 
experience; and solid learning must begin with our own origins and 
traditions. If this sounds like an encomium to the old melting-pot, so 
be it. The bonds of cohesion in our society are sufficiently fragile, or 
so it seems to me, that we should not strain them by excessive worship 
at artificial shrines of ethnicity, bilingualism, global cultural base- 
touching and the like. Let us take pride in our own distinctive inher- 
itance as other countries take pride in their distinctive inheritances; 
and let us understand that no culture can hope to ingest other cultures 
all at once, certainly not before it ingests its own. 

I even—dare I say?—would go along with Professor Bloom in his 
objection to the use of the word ‘‘elitism’’ as a term of abuse. I see no 
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contradiction between democracy and elitism; indeed, I see no future 
for democracy without elites. Jefferson, whose democratic credentials 
need no defense, concisely stated the issue in a famous exchange with 
John Adams. ‘‘I agree with you,’’ Jefferson wrote, ‘‘that there is a 
natural aristocracy among men... . The grounds of this are virtue and 
talents .... There is also an artificial aristocracy founded on wealth 
and birth, without either virtue or talents; for with these it would 
belong to the first class. The natural aristocracy I consider as the most 
precious gift of nature for the instruction, the trusts, and government 
of society.’ 

But a belief in solid learning, rigorous standards, intellectual coher- 
ence, and the virtue of elites is a different thing from a faith in absolutes. 
Oddly, with all his talk about absolutes, Professor Bloom never lets on 
as to what specifically the anointed absolutes are. Rather he contrives 
an indirect defense of absolutism by drawing an unscrupulous caricature 
of relativism. The relativist, he says, begins by believing that truth is 
relative and concludes in believing in no truth at all. Relativism, he 
says, regards all truths as equal and denies that our truth, our way, 
our culture are better than the next fellow’s or the next country’s. 
Judgment becomes nothing more than an expression of personal pref- 
erence. We lose all discrimination, he says, and thus closes the Amer- 
ican mind. 

Professor Bloom’s argument is essentially that we must choose be- 
tween absolutism and anything goes: aut Caesar, aut nihil. But his 
relativist is a straw man; his choice a phoney. Of course it is possible— 
I would say necessary—to hold the view that, while we have no absolute 
proof that our truth, our way, our culture are absolutely better than the 
next fellow’s or the next country’s, we have no doubt that they are 
better for us, reared as we are—and are worth living by and worth 
dying for. 

For our own relative values are not matters of whim and happen- 
stance. History has given them to us. They are anchored in our national 
experience, in our great national documents, in our national heroes, in 
our folkways, traditions, and standards. Some of these values seem to 
us so self-evident that even relativists think they have, or ought to 
have, universal application: the right to life, liberty and the pursuit of 
happiness, for example; the duty to treat persons as ends in themselves; 
the prohibition of slavery, torture, and genocide. People with a different 
history will have different values. But we believe that our own are 
better for us. They work for us; and, for that reason, we live and die 
by them. 

At least this is what great Americans have always believed. ‘‘Deep- 
seated preferences,’’ as Justice Holmes put it, ‘‘cannot be argued about 

. and therefore, when differences are sufficiently far-reaching, we 
try to kill the other man rather than let him have his way. But that is 
perfectly consistent with admitting that, so far as it appears, his grounds 
are just as good as ours.”’ 
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Once Justice Holmes and Judge Learned Hand discussed these ques- 
tions on a long train ride. Learned Hand gave as his view that ‘‘opinions 
are at best provisional hypotheses, incompletely tested. The more they 
are tested .. . the more assurance we may assume, but they are never 
absolutes. So we must be tolerant of opposite opinions.’’ Holmes 
wondered whether Hand might not be carrying his tolerance to dan- 
gerous lengths. ‘‘You say,’’ Hand wrote Holmes later, ‘‘that I strike at 
the sacred right to kill the other fellow when he disagrees. The horrible 
possibility silenced me when you said it. Now, I say, ‘Not at all, kill 
him for the love of Christ and in the name of God, but always remember 
that he may be the saint and you the devil.’”’ 

These ‘‘deep-seated preferences’’ are what Holmes called his ‘‘Can’t 
Helps’’—‘‘When I say that a thing is true, I mean that I cannot help 
believing it... . But. ..Ido not venture to assume that my inabilities 
in the way of thought are inabilities of the universe. I therefore define 
truth as the system of my limitations, and leave absolute truth for those 
who are better equipped.’’ He adds: ‘‘Certitude is not the test of 
certainty. We have been cock-sure of many things that were not so.”’ 

Professor Bloom lays down the law about the American mind, but 
the astonishing thing for all his cock-sure certitude is how little he 
knows about America and its mind. It takes a measure of presumption 
to spend 400 pages pontificating about American thought and never 
once mention the two greatest and most characteristic American think- 
ers, Emerson and William James. The Closing of the American Mind is 
devoid of historical depth or texture. Still, one can see why Bloom 
declined to confront the greatest American thinkers: it is because he 
would have to confront the fact that the American mind is by nature 
and tradition skeptical, irreverent, pluralistic and relativistic. 

Emerson, for example, could have had someone like Allan Bloom in 
mind when he wrote that ‘‘truth is our element of life, yet if a man 
fasten his attention on a single aspect of truth and apply himself to 
that alone for a long time, truth becomes distorted and not itself but a 
falsehood . . .. How wearisome the grammarian, the phrenologist, the 
political or religious fanatic, or indeed any possessed mortal whose 
balance is lost by the exaggeration of a single topic . . . . Every thought 
is a prison also. I cannot see what you see, because I am caught up by 
a strong wind and blown so far in one direction that I am out of the 
hoop of your horizon.”’ 

And James of course would have been appalled, or, more likely, 
hilariously entertained by the Bloomian cult of the absolute. There is, 
as James wrote in ‘‘The Moral Philosopher and the Moral Life,’’ no 
‘‘abstract moral order in which the objective truth resides,’’ no ‘‘self- 
proclaiming set of laws,’’ no ‘‘abstract ‘moral reason.’’’ ‘“There can be 
no final truth in ethics any more than in physics until the last man 
has had his experience and said his say.’’ We live, in short, by 
provisional truths, can’t helps, obligations within a single thinker’s 
consciousness, and these are necessary for us. But we should never 
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confuse our personal truths with the absolute thoughts of the ‘‘infinite 
thinker.’’ Anyway, James characteristically added, ‘‘Exactly what the 
thought of the infinite thinker may be is hidden from us even were we 
sure of his existence.’ 

Absolutism is abstract, monistic, deductive, ahistorical, solemn, and 
it is intimately bound up with deference to authority. Relativism is 
concrete, pluralistic, inductive, historical, skeptical and intimately bound 
up with deference to experience. Absolutism teaches by rote; relativism 
by experiment. ‘‘I respect faith,’’ that forgotten wit Wilson Mizener 
once said, ‘“‘but doubt is what gets you an education.’ 

I would even hazard the proposition that relativism comports far 
more than absolutism with the deepest and darkest teachings of religion. 
For what we have learned from Augustine, from Calvin, from Jonathan 
Edwards, is not man’s capacity to grasp the absolute but quite the 
contrary: the frailty of man, the estrangement of man from God, the 
absolute distance between mortals and divinity—and the arrogance of 
those who suppose they are doing what the Lord would do if He only 
knew the facts in the case. That is why Reinhold Niebuhr acknowledged 
such an affinity with William James—far more, I would warrant, than 
he would have found with Allan Bloom (Niebuhr, like Emerson and 
James, is another invisible man so far as Bloom is concerned). 

When it came to worldly affairs, Niebuhr was a relativist, not because 
he disbelieved in the absolute, but precisely because he believed in the 
absoluteness of the absolute—because he recognized that for finite 
mortals the infinite thinker was inaccessible, unfathomable, unattaina- 
ble. Nothing was more dangerous, in Niebuhr’s view, than for frail and 
erring humans to forget the inevitable ‘‘contradiction between divine 
and human purposes.”’ ‘‘Religion,’’ he wrote, ‘‘is so frequently a source 
of confusion in political life, and so frequently dangerous to democracy, 
precisely because it introduces absolutes into the realm of relative 
values.’’ He particularly detested ‘‘the fanaticism of all good men, who 
do not know that they are not as good as they esteem themselves,”’ 
and he warned against ‘‘the depth of evil to which individuals and 
communities may sink ... when they try to play the role of God to 
history.”’ 

Niebuhr accepted, as James did, ‘‘the limits of all human striving, 
the fragmentariness of all human wisdom, the precariousness of all 
historic configurations of power, and the mixture of good and evil in 
all human virtue.’’ His outlook is as far away from Bloom’s simple- 
minded absolutism as one can imagine. It represents, in my view, the 
real power of religious insight as well as the far more faithful expression 
of the American mind. 

I would summon one more American, the greatest of them all, as a 
last witness in the case for relativism against absolutes. In his second 
inaugural, Lincoln noted that both sides in the Civil War ‘‘read the 
same Bible, and pray to the same God; and each invokes His aid against 
the other .... The prayers of both could not be answered; that of 
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neither has been answered fully. The Almighty has His own purposes.”’ 
Replying thereafter to a congratulatory letter from Thurlow Weed, 
Lincoln doubted that such sentiments would be ‘‘immediately popular. 
Men are not flattered by being shown that there has been a difference 
of purpose between the Almighty and them. To deny it, however, in 
this case, is to deny that there is a God governing the world.”’ 

The Almighty has His own purposes: this is the reverberant answer 
to those who tell us that we must live by absolutes. Relativism is the 
American way. As that most quintessential of American historians, 
George Bancroft, wrote in another connection, ‘“The feud between the 
capitalist and laborer, the house of Have and the house of Want, is as 
old as social union, and can never be entirely quieted; but he who will 
act with moderation, prefer fact to theory, and remember that every 
thing in this world is relative and not absolute, will see that the 
violence of the contest may be stilled.’’ 

The mystic prophets of the absolute cannot save us. Sustained by 
our history and traditions, we must save ourselves, at whatever risk of 
heresy or blasphemy. We can find solace in the memorable represen- 
tation of the human struggle against the absolute in the finest scene in 
the greatest of American novels. I refer of course to the scene when 
Huckleberry Finn decides that the ‘‘plain hand of Providence’’ requires 
him to tell Miss Watson where her runaway slave Jim is to be found. 
Huck finds a piece of paper, writes a letter of betrayal to Miss Watson 
and then feels good and virtuous, ‘‘all washed clean of sin for the first 
time I had ever felt so in my life, and I knowed I could pray now.”’ 
He sits there for a while thinking ‘‘how good it was all this happened 
so, and how near I come to being lost and going to hell.’’ 

But Huck begins to think about Jim and the rush of the great river 
and the talking and the singing and the laughing and friendship. ‘‘Then 
I happened to look around and see that paper... . I took it up, and 
held it in my hand. I was a-trembling because I’d got to decide, forever, 
betwixt two things, and I knowed it. I studied a minute, sort of holding 
my breath, and then says to myself: ‘All right, then, I’ll go to hell’— 
and tore it up.’’ 

That, if I may say so, is what America is all about. 





A SURVEY OF STATE ATHLETE-AGENT 
LEGISLATION: ORIGINS AND EFFECTS 


NCAA regulations prohibit a student-athlete from participating in 
intercollegiate athletics in a particular sport if the student-athlete 
has ever contracted (orally or in writing) to be represented by an 
agent in marketing the student-athlete’s athletic ability or reputa- 
tion in that sport.’ 


This regulation is one of many the NCAA imposes on the student- 
athlete in an effort to preserve the ‘‘amateur’’ status of intercollegiate 
athletics.2 Whether these regulations preserve amateurism, or whether 
there is any amateurism to preserve, is open to debate.* 
Athlete-agents seek to assist, and to benefit from, athletes by mar- 
keting the athlete’s skills and status.* Agents far outnumber marketable 





1. Letter from Steve A. Mallonee, Legislative Assistant, NCAA, (March 3, 1989). 
See also, [1989-90] MANUAL OF THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION art. 12.3.1 
[hereinafter cited as NCAA MANuaAL]. 

2. See generally NCAA MANuaAL art 12. Article 12.02.1 states: 

An amateur student-athlete is one who engages in a particular sport for the 
educational, physical, mental and social benefits derived therefrom and for 
whom participation in that sport is an audition. 

3. Dick DeVenzio states: 

An amateur athlete is one who plays without compensation, who plays for fun, 
for social benefits, for exercise, as a hobby. 
Applying this concept to revenue producing major college athletes brings 
snickers from even the casual, uninformed fan. Everyone knows that major 
college revenue producing athletes are compensated with scholarships. They 
play with sprained ankles heavily taped, they attend physically-demanding, 
daily practice sessions, they lift weights and workout throughout the off-season, 
and they pursue excellence in a manner that goes far beyond fun. 
In this pursuit, they make many sacrifices. They lose many social benefits on 
the campus because they have little time for pursuits other than studies and 
their sport. Often they are segregated from the rest of the campus—by necessity— 
because their meals must be eaten at a later time than the school cafeterias are 
open.... 
Big-time athletes are not out there playing for fun. They play long after the fun 
has gone. They sit in whirlpools, they get ultra-sound treatment on injuries, 
and they are expected to learn to play with pain. 
DeVenzio, Rip-orF U., THE ANNUAL THEFT AND EXPLOITATION OF MAJOR COLLEGE REVENUE 
PRODUCING STUDENT-ATHLETES, at 94-95 (1986). See also Telander, Something Must Be 
Done, Sports ILLUSTRATED, Oct. 2, 1989, at 92. 

4. See Ruxin, Unsportsmanlike Conduct: The Student-Athlete, The NCAA, and 
Agents, 8 J.C.U.L. 347 (1981-82) and Note, The Agent-Athlete Relationship in Professional 
and Amateur Sports: The Inherent Potential for Abuse and the Need for Regulation, 30 
BuFFALO L. REv. 816-19, (1981). 
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athletes, creating competition among agents for promising athletes.® 
The NCAA forbids any contractual relationship between an agent and 
an athlete unless the athlete surrenders eligibility.© This combination 
of competition and prohibition encourages corruption. An athlete may 
reap the benefit of an athlete-agent relationship, thus violating NCAA 
regulations and imperiling his team and university. Conversely, an 
agent may violate the NCAA prohibition with impunity and secure the 
representation of a prize athlete prior to completion of that athlete’s 
undergraduate career. The agent, unlike the athlete or the university, 
has everything to gain from this arrangement and nothing to lose. If 
the NCAA discovers the forbidden relationship, the agent still walks 
away ‘‘scot-free.’’” 

Recent state legislation sought to remedy this ‘‘unlevel playing field.’’® 
At least fourteen states have enacted statutes that criminalize certain 
agent conduct.® Part I of this Note compares various athlete-agent laws 
through an analysis of four ‘‘model’’ statutes. This Note explores the 
statutes’ legislative histories and the effect of the statutes on athletes, 
agents, and universities. Part II considers the views of the National 
Collegiate Athletic Association (NCAA); Paul Batista, an athlete-agent; 
and Dick DeVenzio, a former intercollegiate athlete and author. Finally, 
this Note recommends ways for universities to promote the enactment 
or amendment of athlete-agent legislation. 


I. SURVEY OF THE LEGISLATION 


Athlete-agent statutes vary immensely in content and in form. Some 
establish extensive registration and regulation requirements,’® while 
others primarily forbid agents to solicit employment with a student- 





5. For example, the National Football League Players Association estimates that 
there are approximately 100 athlete agents in California alone. See infra note 34. 

6. See supra note 1 and accompanying text. 

7. Telephone interview with Jeff Sugarman, Legislative Assistant to Senator Ken- 
neth Armbrister of Texas (March 6, 1989). 

8. Id. Recently, two athlete agents were convicted on federal racketeering charges 
for conduct illustrative of some of the evils which inspired the recent flurry of state 
athlete agent legislation. See Gorman, Two Sports Agents Convicted, Chicago Tribune, 
Apr. 14, 1989, at 1 § 1 and Sherman, Colleges Voice Hope on Agents, Chicago Tribune, 
April 14, 1989, at 1. § 4. 

9. See ALA. CODE § 8-26-1 (1987); CaL. Bus. & Pror. CopE § 6106.7 (1988); CAL. 
LaB. CopE § 1500 (1981); Fia. STAT. ANN. § 468.451. (West 1988); Ga. CopE ANN. § 43 
(1988); IND. CopE ANN. § 35-46-4-1. (Burns 1988); Iowa Cope § 9A.1 (1988); Ky. REv. 
StaT. ANN. § 516.010 (Baldwin 1988); La. Rev. StaT. ANN. § 14.24 (West 1987); MINN. 
Stat. ANN. § 325E.33 (West 1988); Miss. CopE ANN. § 533 (1988); OnIo REv. CoDE ANN. 
§ 4771 (Baldwin 1988); Oxxa. Star. tit. 70, § 821.61. (West 1987); TENN. CoDE ANN. 
§ 49-7-2101 (1988); Tex. Rev. Civ. Stat. ANN. art. 8871 (Vernon 1987). At least seven 
other states have considered athlete-agent bills: Arizona, Michigan, New Jersey, New 
York, Pennsylvania, South Carolina and Washington. 

10. See, e.g., ALA. CODE § 8-26-1 (1987); CaL. LaBor Cope § 1500 (1988); and Tex. 
Rev. Civ. Stat. ANN. art. 8871 (Vernon 1987). 
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athlete prior to the expiration of the athlete’s eligibility.‘1 Some statutes 
contain contract and notification requirements as well as an enumera- 
tion of prohibited activities.2 Almost all athlete-agent legislation re- 
quires some mode of agent registration.** All of the statutes carry civil 
and/or criminal penalties. Some statutes establish the agent’s liability 
to the athlete’s university while others go further to specify the amount 
of damages.’* 

An analysis of four model statutes highlights their common and 
distinct elements and histories. 


A. California 
1. Legislative History 


In 1981, California Governor Edmund G. Brown Jr. signed the nation’s 
first athlete-agent legislation.» The statute established ‘‘a program to 
register and regulate independent athletic agencies under the Depart- 
ment of Industrial Relations.’’'® 

Governor Brown’s press release on the signing stated in part: 


The legislation I am signing today will prevent the infrequent, 
but nevertheless severe, abuses that have affected professional 
athletes in the past. 

Of particular concern is the young college student who may be 
induced to sign an exclusive agreement as early as [the] sophomore 
year when [the athlete] cannot legally accept any salary for the 
remainder of [the athlete’s] college career. This legislation will 
require any such agreement to be submitted to the university and 
to be filed with the labor commissioner. . . . 

The bill requires all athletic agents to register with the State 
labor commissioner. . . .”” 


Only nineteen agents currently are registered in California.* By 
amendment, the statute no longer requires the agent to file a copy of 





11. See, e.g., Ky. Rev. Stat. ANN. § 516.010 (Baldwin 1988) and Miss. CopE ANN. 
§ 533 (1988). 

12. See, e.g., GA. CoDE ANN. § 43 (1988); Iowa CopE § 9A.1 (1988); La. Rev. Star. 
ANN. § 14.24 (West 1987); and Minn. STAT. ANN. § 325E.33 (West 1988). On1o REv. CopE 
ANN. § 4771 (Baldwin 1988) requires a sports services contract to be in writing and the 
agent to file that proposed contract with a member of the athlete’s athletic department 
at least 14 days prior to execution. No prohibited activities are specified. 

13. See, e.g., Ky. Rev. Stat. ANN. § 516.010 (Baldwin 1988); MINN. STAT. ANN. § 
14.24 (West 1988); On1o Rev. Cope ANN. § 4771 (Baldwin 1988); and TENN. CoDE ANN. 
§ 49-7-2104 to 2109 (1988). 

14. See, e.g., Fua. STaT. ANN. § 468.451. (West 1988); Ga. CopE ANN. § 468.451. 
(West 1988); and TENN. CopE ANN. § 49-7-2104 to 2109 (1988). 

. CaL. Las. CopE § 1500 (West, 1988). 
. Governor’s signature of Assembly Bill 440, Release No. 427 (Sept. 28, 1981). 
» Ie 


. Telephone interview with James Curry, California Licensing Bureau (April 4, 
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an executed agency contract with the athlete’s educational institution.” 
The California statute served as a prototype for many state statutes. 
Though its objectives were sound, some have labelled the legislation 
‘totally ineffective.’’?° 

The California statute established an extensive licensing, registration, 
and regulation program that imposes a substantial burden upon the 
athlete-agent.” An athlete-agent who applies for a license must include 
supporting affidavits or certificates of training or experience.”? Athlete- 
agents must use contract forms approved by the labor commissioner.”* 
They also must establish trust funds when they receive the player’s 
salary.2* Every athlete-agent must keep extensive records of any infor- 
mation required by the labor commissioner.”* Books, records, and other 
papers related to the agent’s representation must be available for the 
labor commissioner to inspect.” Athlete-agents must provide a $25,000 
surety bond.’ 

Unlike more recently enacted athlete-agent laws, California’s legis- 
lation focuses on the athlete: 


There are ... a great number of kids who are more or less blind 
when they enter this business, who may not know what constitutes 
a good contract or a maximum benefit. This bill is especially for 
them.?8 


As mentioned, the legislature repealed the only provision that focused 
on the university rather than on the athlete. That provision required 
agents to notify an athlete’s university of athlete-agent contracts or 
contacts.7® The statute also does not forbid contacts and contracts 
between intercollegiate athletes and agents.*° The statute also does not 
mention the NCAA.* 





19. CaL. Las. CopE § 1545 (amended 1985), Senate Bill No. 11 Ch. 1133, which 
amended California’s athlete agent statute, does not explain the reason for the repeal of 
the notification requirement (§ 1545). Efforts to obtain an explanation for this amendment 
from the office of Senate Bill no. 11’s Chief author, Senator Joseph Montoya, proved 
fruitless. 

20. Telephone interview with Dr. Judith Holland, UCLA Athletic Department. 
(March 30, 1989). See also text accompanying notes 33-34. 

21. See generally, Cat. Las. Cope § 1500 (West 1988). 

. Cat. Las. Cope § 1511(d)(1981). 

. CaL. Las. Cope § 1530 (1981). 

. CaL. Las. Cope § 1531.5 (1981). 

. Cat. Las. Cope § 1532 (1981). 

. CaL. Las. Cope § 1533 (1981). 

. Cau. Las. Cope § 1519 (1981). 

. Release from the office of California Assemblyman William Lockyer (Feb. 9, 


. See supra note 19. 


. See generally Cat. Las. Cope § 1500 (West 1988). 
en: & 
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2. Effect 


Unfortunately, the California athlete-agent statute, one of the only 
state statutes which focuses on the welfare of the athlete rather than 
the purse of the university, is ignored and unenforced. There are two 
primary reasons for the statute’s dormant status. First, the statute 
contains a glaring loophole. Members of the State Bar of California, 
when acting as legal counsel, are not subject to the statute.*? The State 
cannot force an attorney, protected by rules of confidentiality and the 
attorney-client privilege, to disclose the nature of a relationship with 
an athlete.** Therefore, the state is unable to assail the attorney’s 
determination that he is acting as ‘‘legal counsel’’ for an athlete and 
hence outside the jurisdiction of the statute.* 

Second, unlicensed agents have practiced in California for years with 
impunity. California has not prosecuted a single individual for violating 
its statute.** When asked about this failure to prosecute, James Curry, 
Chief Deputy Labor Commissioner of the California Licensing Bureau, 
stated, ‘‘I don’t think its a big thing.’’** Curry stated that his office 
would investigate if it had specific names of practicing agents who are 
unregistered.*”7 The University of California at Los Angeles (UCLA), 
however, sends a copy of every letter it receives from inquiring agents 
to the Labor Commissioner.** Are all of the letters sent to the commis- 
sioner by UCLA authored by one of the nineteen registered agents or 
attorneys who are acting as ‘‘legal counsel’’ to the athletes about whom 
they are inquiring? 

According to Dr. Judith Holland, Senior Associate Athletic Director 
at UCLA, few universities know about the statute, and those that do 
ignore it. Holland believes that UCLA has done more than any other 
university in the state to promote the statute.*® Nonetheless, the Uni- 





32. Cat. Las. Cope § 1500(b) (1981). 

33. Telephone interview with Diane Burtis-Lynch, California Licensing Bureau 
(March 16, 1989). 

34. Communications between an attorney and client, in general, are not subject to 
demands for disclosure. Attorneys were, however, brought within the jurisdiction of 
certain regulatory provisions of the legislation by amendment in 1985. See CaL. Las. 
CopE § 1530.5, § 1531., and § 1539.(d). The comment to the Third Assembly Reading 
of Senate Bill 11, which amended California’s 1981 athlete-agent legislation, stated: 

The primary purpose of this bill is to bring attorneys within the ambit of the 
athlete agent law. Currently, 36 agents are registered with the Labor Commis- 
sioner. The National Football League Players Association, the sponsor of this 
bill, states that more than 100 agents do business in California. By making 
specified provisions of the law applicable to attorneys, this bill assures that 
agents, both attorney and non-attorney, will operate by the same rules regarding 
contracts, fees that may be charged, and disclosure. A willing violation of 
specified provisions by an attorney would be enforced by the State Bar. 

. See supra notes 18, 20, and 33. 

. See supra note 18. 

ie 

. See supra note 20. 

. Id. 
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versity has not pushed for the enforcement of the statute, because it is 
“not a top priority.’’*° 


B. Texas 


1. Legislative History 


Texas’ athlete-agent statute is an extensive regulatory provision mod- 
eled after the California statute.‘ One distinction between the two 
statutes is Texas’ requirement that an athlete-agent file with the athletic 
director of the student-athlete’s university copies of contracts.*? The 
athlete-agent must file the contract no later than five days after the 
athlete signs the contract.*? The California legislature repealed a similar 
provision in its statute in 1985. 

Travis Roach, a former University of Texas All-American and profes- 
sional athlete who became an athlete-agent, sponsored the Texas stat- 
ute.*® The Texas legislature enacted its statute to remedy an ‘‘unlevel 
playing field’’ in which ‘‘the athlete lost his eligibility, the University 
received sanctions, and the agent walked away scot-free’’ when the 
athlete and the agent violated NCAA regulations.*® The Texas legislature 
believed it had a right to be involved because any NCAA sanction 
would financially burden its state-funded universities.*7 The chief au- 
thor of the statute stressed that the state had no intention of putting 


agents out of business.** Indeed, the legislature consulted agents in 
drafting the bill.* 


2. Effect 


The involvement of agents in promoting and drafting the Texas bill 
may explain its relative effectiveness. Currently, forty-two entities, 
representing close to 118 agents, have registered in Texas.*° The Sec- 
retary of State’s office is investigating claims of violations of the statute 
during the 1988-89 football season.*: In addition, the legislature is 





40. Id. 

41. Tex. Rev. Civ. Stat. ANN. art. 8871 (Vernon 1987). Civil remedies for violation 
of Collegiate Athletic Association Rules are prescribed by Tex. [Crv. Prac. & REM.] CODE 
ANN. ch. 31. (Vernon 1986). For a discussion of California’s athlete agent legislation see 
text accompanying supra notes 16-40. 

42. Tex. Rev. Civ. Stat. ANN. art. 8871 § 5(e) (Vernon 1987). 

43. Id. 

. See supra note 19. 


. Telephone interview with James Matheson of the Texas Secretary of State’s 
Office (March 14, 1989). 
50. Id. 
51. Id. 
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considering a bill which would refine the statute.** The legislature is 
considering a variety of financial instruments in lieu of the current 
$100,000 surety-bond requirement.** The bill also would limit the 
statute’s applicability to agents dealing with intercollegiate basketball 
and football players. 

Texas universities appear fairly content with the legislation.**> Texas 
is the only state which mandates that its universities sponsor athlete- 
agent interviews on campus.** Universities must give thirty-days public 
notice of the interviews, and the interviews must be conducted during 
a period not to exceed thirty consecutive days.*” 

According to the University of Texas, this provision requiring inter- 
views has created the biggest ‘“‘headache’’ for both universities and 
agents.** Butch Worley, Athletic Director of the University of Texas, 
believes the statute fails to provide universities with adequate guidance 
concerning the mandated interview process.*® Universities dictate the 
time, place, and duration of the interviews as well as the matching of 
athletes with interested agents.©° According to the statute, a university 
could provide only one day of interviews and still comply with the 
statute. Worley believes that institutions do ‘‘their own thing’’ and that 
guidelines would promote uniformity to the benefit of both institutions 
and agents.® 

Other problems exist. For example, Worley notes that ‘‘the bond 
requirement is not as big of an issue as it is made out to be’’—because 
of a loophole.® Under the statute, the bond. requirement applies only 
to agents proffering a financial services contract.** Furthermore, the 
statute applies only to an intercollegiate athlete with eligibility remain- 
ing, or a past intercollegiate participant who has never previously 





52. Telephone interview with Jeff Sugarman, Legislative Assistant to Senator Ken- 
neth Armbrister (March 14, 1989). Sugarman believed agents within the State were most 
disgruntled with the bond requirement. Senate Bill 876 (1988) is presently under con- 
sideration. 

53. Id. 

54. Id. 

55. Telephone interview with Butch Worley, Athletic Director of the University of 
Texas (March 14, 1989). 

56. Tex. Rev. Civ. Stat. ANN. art. 8871 § 7(a) (Vernon 1987). 

57. Tex. Rev. Civ. Stat. ANN. art. 8871 § 7(b) (Vernon 1987). 

58. See supra note 55. 

59. Id. 

60. Id. 

61. Id. The University of Texas gave the required public notice of their two and 
one-half week interview forum through the Southwest Conference Office. The Athletic 
Department sent a letter to all registered agents requesting the agents to submit a statement 
as to which student-athletes the agent was interested in interviewing. The agent was 
then to contact the Athletic Department two weeks prior to the interview forum to confirm 
who the agent would interview and at what time. Interviews were held in the football 
team’s dressing area. 

62. Id. 

63. Id. 
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signed a contract with a professional sports team.** Therefore, after an 
ineligible athlete and agent enter into a contract they are no longer 
governed by the statute and a bond is not necessary for a subsequent 
financial-services contract.® 

Finally, Worley stresses the need for effective enforcement of the 
statute.*° He believes ‘‘good agents’’ abide by the statute while ‘‘bad 
agents [conduct] business as usual.’’®’ If that is true, one must question 
the effectiveness of a statute to which only ‘‘good agents’’ adhere. Such 
a scenario simply puts the ‘‘good agent’’ (NCAA law abider) at a greater 
disadvantage than prior to the advent of the regulations. ‘‘Bad agents’’ 
risk criminal sanctions; but if these fail to deter them the statute only 


assists those ‘‘bad agents’’ by reducing competition from law-abiding 
agents. 


C. Florida 


1. Legislative History 


Florida’s athlete-agent statute carries a statement of legislative find- 
ings and intent: 


The Legislature finds that dishonest or unscrupulous practices by 


agents who solicit representation of student athletes can cause 
significant harm to student athletes and the academic institutions 
for which they play. It is the intent of the Legislature to protect 
the interests of student athletes and academic institutions by 
regulating the activities of athlete agents which involve student 
athletes at colleges or universities in the state. 


Florida’s statute, significantly narrower than those of Texas and Cali- 
fornia, has no registration requirements beyond the act of registering.® 
The statute requires no references to or descriptions of training or 
experience.”° It contains no bond requirement.”! The agent need not 
file executed contracts with the Secretary of State.” In addition, the 





64. Tex. Rev. Civ. Stat. ANN. art. 8871 § 2(h) (Vernon 1987). 

65. Tex. Rev. Civ. Stat. ANN. art. 8871 § 1(a)(5) (Vernon 1987). A student-athlete 
could forfeit his eligibility or ‘‘quit’’ the team immediately prior to signing the contract 
to technically circumvent the statute’s ban on agent contacts with athletes prior to 
completion of the athletes last intercollegiate contest. See Tex. Rev. Civ. Stat. ANN. art. 
8871 § 6(b)(5)(Vernon 1987). 

66. See supra note 55. 

67. Id. 

68. Fia. Stat. ANN. § 468.451 (West 1988). 

69. See FLA. STAT. ANN. § 468.453 (West 1988). 

70. Id. 


71. See generally Fia. Stat. ANN. § 468.451 - § 468.457 (West 1988). 
72. Id. 
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statute contains no advertising requirements for the agents, or campus- 
interview requirements for the institutions.” Florida’s legislative intent 
was not to regulate, but merely to protect universities by requiring 
notice of executed athlete-agent contracts to the institutions.” 

The statute applies to any athlete who participates in intercollegiate 
athletics within the State as well as athlete-agents.”> However, the 
notification requirement specifically applies only to those student-ath- 
letes subject to the rules and regulations of the NCAA, National Asso- 
ciation for Intercollegiate Athletics, or National Junior College Athletic 
Association, and the agents.”* Both the athlete and agent who enter 
into an agency contract must notify the athletic director or president 
of the university in which the athlete is enrolled in writing prior to 
practicing for or participating in any athletic event on behalf of the 
university or within seventy-two hours of the execution of the contract, 
whichever occurs first.”? Failure of the student-athlete to provide this 
notification is a first-degree misdemeanor.” Both must give notice 
regardless of any notice given by the other party. Failure to provide 
notice renders the contract void and unenforceable.” 

In addition, the statute requires the following notice on all agent 
contracts: 


WARNING: IF YOU AS A STUDENT ATHLETE SIGN THIS 
CONTRACT, YOU MAY LOSE YOUR ELIGIBILITY TO COMPETE 
IN INTERCOLLEGIATE ATHLETICS. PURSUANT TO FLORIDA 
LAW, YOU MUST NOTIFY THE ATHLETIC DIRECTOR OR PRES- 
IDENT OF YOUR COLLEGE OR UNIVERSITY IN WRITING PRIOR 
TO PRACTICING FOR OR PARTICIPATING IN ANY ATHLETIC 
EVENT ON BEHALF OF ANY COLLEGE OR UNIVERSITY OR 
WITHIN 72 HOURS AFTER ENTERING INTO THIS CONTRACT, 
WHICHEVER OCCURS FIRST. FAILURE TO PROVIDE THIS NO- 
TICE IS A CRIMINAL OFFENSE.” 


Finally, the statute creates a cause of action for the university against 
an athlete or agent who fails to meet the notification requirement.* 
The statute establishes for the athlete a limited right to rescind.*? The 
statute lists five prohibited practices by agents.** 





73..1d. 

74. Telephone interview with Dennis Calfee, Associate Dean of the University of 
Florida Law School and member of the University of Florida’s Professional Agent Panel 
which assisted in drafting the statute. (March 7, 1988). 

75. Fia. Stat. ANN. § 468.452 (West 1988). 

76. ANN. § 468.454.(1) and (2) (West 1988). 

2. 

78. Id. 

79. . ANN. § 468.454.(5) (West 1988). 

80. . ANN. § 468.454.(4) (West 1988). 

81. . ANN. § 468.454.(6) (West 1988). 

82. . ANN. § 468.454.(7) (West 1988). 

83. . ANN. § 468.456 (West 1988). 
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State Senator George Kirkpatrick contacted the University of Florida 
about a proposed athlete-agent bill.** The bill purportedly responded 
to economic hazards faced by universities that unknowingly field in- 
eligible players.®* ‘‘Representatives of the University athletic commu- 
nity’’ identified this problem.* 


2. Effect 


As proposed, the Florida statute was patterned after Alabama’s ath- 
lete-agent legislation.*” According to Dennis Calfee, Associate Dean of 
the University of Florida’s Law School and member of the University’s 
Professional Agent Panel that advised the drafters of the bill, the Panel 
determined that Alabema’s statute was too broad.** The University did 
not wish to control the content of contracts but ‘‘merely needed to 
know if a kid signs.’’®® The Panel also intended the statute to redress 
the agent’s lack of accountability for NCAA violations, and to discour- 
age athletes from signing one or more agent contracts to the detriment 
of both the university and agents. Calfee stated that the bill was not 
prompted by any specific problems at the University of Florida but in 
response to coverage of athlete-agent indiscretions in the news media.” 

Some criticize the Florida statute for failing to ensure the practice of 
athlete agency by qualified individuals. The statute seeks to protect the 
university, not the athlete. Calfee describes the University’s Professional 
Agent Panel as an active panel that strives to educate the athletes on 
athlete-agent relations and NCAA regulations.*? This function of the 
Panel may compensate for some of the statute’s shortcomings. However, 
most universities do not have such active agent panels. 

Finally, Calfee stated that there are few athlete-agents registered in 
Florida.** The statute applies only to agents who deal with student- 
athletes still participating in intercollegiate athletics.°* Hence, the stat- 
ute provides no protection for the student-athlete who, with no eligi- 
bility remaining, is considering a future in professional athletics. 


D. Indiana 
1. Legislative History 


Indiana’s statute pertaining to student-athletes and their agents, en- 
titled ‘‘Failure to Disclose Recruitment,’’®> contains only one mandate. 





84. See supra note 74. 

85. Id. 

86. Id. 

87. Id. See also Ata. CopE § 8-26-1 (1987). 

88. Id. 

89. Telephone interview with Dennis Calfee, supra note 74. 
90. 

91. 

92. 

93. Telephone interview with Dennis Calfee, supra note 74. 
94. See supra notes 79-80. 

95. IND. CopDE ANN. § 35-46-4-1 (Burns 1988). 
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A person entering into an agent contract or a professional-sports contract 
with a student-athlete must give written notice to the head of the 
pertinent university’s athletic department no later than ten days before 
the contract is executed. The notice must identify: a) the name and 
business address of each party to the contract; b) whether the contract 
is an agent contract or a contract for professional-sports services;** and 
c) the date the contract will be executed. Failure to meet this notice 
requirement constitutes a Class D felony.%” 

Earlier drafts of the adopted bill were broader. The Indiana House of 
Representatives Committee on Governmental Affairs amended a draft 
establishing an athlete-agent licensing board and requirements relating 
to bonds, filing, and records. In essence, the committee amended a 
bill originally drafted to ensure the quality of agents practicing in 
Indiana into a bill which does no more than protect Indiana’s educa- 
tional institutions from NCAA sanctions. 

Indiana University played a significant role in both encouraging and 
guiding the drafting of the legislation. Albert Belasquez, Indiana Uni- 
versity Counsel, wrote letters of support to the bill’s author, State 
Representative Robert Alderman.” Belasquez also testified before the 
Committee on Governmental Affairs.*° When asked if Indiana Univer- 
sity encouraged the legislation, Belasquez responded: ‘‘I don’t know 
about encouraged—there were informal discussions—cocktail party 


stuff.’’°: Alderman, however, stated that Indiana University was very 
supportive.’ In contrast, the University of Notre Dame, a private 
institution in Indiana hosting many professional calibre intercollegiate 
athletes, played no role in encouraging or drafting the legislation.*” 


2. Effect 


According to Belasquez, the statute is working for Indiana Univer- 
sity..* He stated that agents who call the University refer to the 
statute.1°° Athletes and agents appear to be complying with the statute. 
Belasquez noted, ‘‘[T]hree guys have signed and we have been told 





96. For the definition of an agent contract and a professional sports-service contract 
see IND. CoDE ANN. § 35-46-4-1 and 2 (Burns 1988). 

97. IND. CoDE ANN. § 35-46-4-4 (Burns 1988). 

98. Committee Report, Indiana House Committee on Government Affairs (January 
21, 1988). 

99. Telephone interview with Albert Belasquez, Indiana University General Counsel 
(April 7, 1988). 

100. Id. 

101. Id. 

102. Telephone interview with John Holmes, Indiana House of Representatives 
Republican Staff (April 10, 1988). 

103. Interview with Melissa L. Conboy, University of Notre Dame Athletic Depart- 
ment (March 2, 1989). 

104. See supra note 99. 

105. Id. 
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about all three.’’*°® Although the statute may be effective in protecting 
some of Indiana’s universities, the statute fails to protect any student- 
athletes from unqualified and unscrupulous agents. 


E. Other Athlete-Agent Statutes 


A variety of state statutes go beyond the above statutes in varying 
scope and content. The format of some resembles the broad regulatory 
format adopted in California and Texas. Others, however, are quite 
narrow and distinct in content. 

Beyond definitions, Kentucky’s statute merely states: 


1) A person is guilty of unauthorized sports agency who directly 
or indirectly recruits or solicits a student athlete to enter into 
an agent contract, professional sports services contract, or other 
sports related contract, or who procures, offers, promises or 
attempts to obtain employment for a student athlete with a 
professional sports team or as a professional athlete before the 
student athlete’s eligibility for collegiate athletics expires.” 


This statute is of questionable validity as it, in effect, renders student- 
athletes wards of the NCAA, unable to choose to terminate their eligi- 
bility prior to its natural expiration in response to the solicitation of 
an athlete-agent.’°* The NCAA, however, merely revokes the eligibility 
of an athlete who enters a contract. Kentucky’s statute prohibits 
solicitation by agents which the athlete could evaluate without losing 
NCAA eligibility.° Kentucky’s statute renders illegal the mere offer of 
a contract, whether or not it violates the private regulations of an 
organization of which only one of the parties is a voluntary member. 
If Kentucky, unlike California, chooses to enforce its statute, the univ- 
ersity’s financial interests likely will be protected. If the statute was 
intended to prevent universities from suffering economic losses from 
NCAA sanctions, a notification provision, like Florida’s, would have 
sufficed. Kentucky’s statute, however, protects institutions from the 
loss of eligible athletes by shielding those athletes from exposure to 
the possibilities of a professional career prior to their final year of 
eligibility. The statute does not prohibit activity by agents once the 
athlete's eligibility expires. The statute has no registration requirement 
to ensure that only qualified athlete-agents practice within the state. 





106. Id. 

107. Emphasis added. Under the statute, unauthorized sports agency constitutes a 
Class D felony. See Ky. Rev. Stat. ANN. § 516.010 (Baldwin 1988). 

108. The statute raises constitutional questions beyond the scope of this Note. 
(Article I’s Contract Clause and the Thirteenth Amendment’s prohibition of involuntary 
servitude). 

109. See supra note 1. 

110. Id. 
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Of the athlete-agent statutes enacted to date, Kentucky’s is the most 
antithetical to the interests of the student-athlete. 

Mississippi’s statute also is of questionable validity.**' Mississippi 
prohibits an agent from entering into an agreement with, or giving 
anything of value to, an athlete until after completion of the athlete’s 
last intercollegiate sports contest, including postseason games.'!? The 
agent may, however, approach the athlete during the athlete’s final 
year of eligibility at a campus interview if the athlete’s institution 
wishes to conduct such interviews.'* Beyond this prohibition, Missis- 
sippi’s statute contains registration and bond requirements,’** and lists 
prohibited agent activities.‘* The statute closes with a provision cre- 
ating a cause of action for the university: 


If a Mississippi NCAA athlete loses . . . eligibility to participate 
in sports sanctioned by the National Collegiate Athletic Association 
or the National Association of Intercollegiate Athletics as a result 
of such athlete’s contact with an athlete agent in violation of 
National Collegiate Athletic Association or National Association 
of Intercollegiate Athletics rules, the institution of higher educa- 
tion that such athlete attended shall have a cause of action against 
such athlete and the athlete agent of such athlete for reasonable 
reimbursement for the costs the institution incurred in providing 


a scholarship to such athlete, loss of revenue and other damages 
suffered by such institution as a direct result of such athlete’s loss 
of eligibility.1® 


According to this provision, a university appears to have a cause of 
action against an athlete with eligibility remaining who decides to 
become a professional, even if the athlete provides notice of the decision 
to the university. The statute adopts a private organization’s regulations 
and renders the athlete civilly liable for the athlete’s disassociation 
from that organization. 


II. VIEWPOINTS AND RECOMMENDATIONS 


A. The NCAA’s Viewpoint 


Recent NCAA legislation supplemented its basic prohibition against 
athlete-agent contracts. In 1984, the NCAA established a voluntary 
athlete-agent registration program ‘‘in an effort to foster better com- 





. See Miss. CopE ANN. § 533 (1988). 

. Miss. CopE ANN. § 533.5{3)(g) (1988). 
. Miss. CopE ANN. § 533.7 (1988). 

. Miss. CoDE ANN. § 533.3-5 (1988). 

. Miss. CopE ANN. § 533.6(a)-(g) (1988). 
. Miss. CopE ANN. § 533.12 (1988). 
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munications between the agents and the NCAA regarding compliance 
with NCAA regulations.’’” The agent provides the NCAA with edu- 
cational and professional information and agrees to notify the athlete’s 
director of athletics or coach before contacting the student-athlete. The 
NCAA also permits member universities to establish career-counseling 
panels for its athletes.‘* These panels may a) advise a student-athlete 
about a future professional career; b) review a proposed professional 
sports contract; and c) meet with the student-athlete and representatives 
of professional teams.’?? In 1988, the NCAA established a procedure 
requiring each participant in the men’s basketball championship for 
Division I to sign an affidavit certifying that the athlete has not signed 
with an agent and will not sign with an agent during the course of the 
tournament.!?° The NCAA has extended this procedure to participants 
in bowl games.’2: The state legislation discussed earlier supplements 
this myriad of regulations.1?? 
Steve Mallonee, a legislative assistant with the NCAA, has stated: 


NCAA regulations ... focus only on the student-athlete and 
render the student ineligible for further competition in the student- 
athlete’s sport. Presently, [the] NCAA has adopted a ‘‘hands off’’ 
policy regarding the enacting of state legislation governing [the] 
student-athlete/player-agent relationship.?* 


Mallonee went on, however, to state: 


[The] NCAA’s legal counsel has drafted prototype legislation for 
use by states considering the adoption of such legislation. In 
addition, the NCAA Professional Sports Liaison Committee is 
carefully reviewing the issue to determine if it wishes to recom- 
mend any changes in future NCAA legislation. ... As you prob- 
ably can guess, the NCAA will continue to regulate intercollegiate 
athletics through its governing structure, regardless of what state 
legislation is enacted upon this particular issue.’** 





- 117. See supra note 1. 
118. See NCAA MANwaAL art. 12.3.4. 
119. Id. 
120. See supra note 1. See also NCAA MANUAL art. 18.4.1.4. 
121. See supra note 1. See also NCAA MANvaAL articles 18.7.3, entitled ‘‘Post Season 

Football,’’ and 14.1.3., entitled ‘‘Student Athlete Statement.’’ Article 14.1.3.1 states: 

Prior to participation in intercollegiate competition each academic year, the 
student-athlete shall sign a statement . . . in which the student athlete submits 
information related to eligibility, recruitment, financial aid, amateur status. . . . 
Failure to complete and sign the statement shall result in the student-athlete’s 
ineligibility for participation in all intercollegiate competition. 
122. See supra note 9. 
123. See supra note 1. 
124. Id. 
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In essence, the NCAA claims to be educating the athlete and uncon- 
cerned with the agent. While the stakes are higher for member insti- 
tutions than for the NCAA governing body, the NCAA’s claim that it 
is ‘‘neutral’’ towards state legislation regulating the agent strains cre- 


dulity. Supplying prototype legislation is inconsistent with a ‘‘hands- 
off’’ policy. 


B. The Agent’s Viewpoint 


Paul Batista, an attorney and athlete-agent practicing in Texas, sup- 
ports the Texas statute, but believes it has some shortcomings.’?> Uni- 
versities often complain that agents are not subject to NCAA sanctions.’ 
Batista has stated that under current athlete-agent legislation, ‘‘the 
athlete [is the one who] walks away.’’ He believes that to be effective, 
athlete-agent legislation must address the improprieties of both the 
athlete, and the agent.’” 

Batista objects to the failure of the Texas legislation to establish 
educational requirements for agents and agent background checks. As 
Batista explained, ‘‘you [agents] just send in your 1,000 bucks and 
you’re registered.’’ He also believes the statute lacks adequate enforce- 
ment provisions. 

Dick DeVenzio, author of Rip-orF U., has a more cynical view of 
recent athlete-agent legislation.’7® While Batista encourages amending 
legislation in order to promote effectiveness and fairness, DeVenzio 
attacks the legitimacy of the legislation in any form. He depicts the 
recent legislation as a ‘‘tragedy’’ because ‘‘state legislatures are coming 
to the aid of state universities to maintain their monopoly.’’!”? DeVenzio 
believes the concept of amateurism in ‘‘big time’’ intercollegiate ath- 
letics is a fraud, promulgated by universities and maintained by the 





125. Telephone interview with Paul Batista (April 19, 1989). Batista practices law 
in Caldwell, Texas. He also is a Visiting Professor of sports law at Texas A & M. Batista 
played varsity baseball at Trinity University in San Antonio, Texas. 

126. See text accompanying notes 7 and 74. 

127. Dick Rosenthal, Athletic Director at the University of Notre Dame, believes: 
‘‘Some burden of disclosure should fall to the student-atheletes themselves. They are the 
ones who forfeit their remaining eligibility by signing with an agent and if they continue 
to play after they’ve signed, they could cause their university to forfeit large amounts of 
earnings. Perhaps a civil cause of action against the athlete or agent would go a long 
way toward making the school whole again.’’ [Emphasis added]. Letter from Melissa L. 
Conboy, Assistant Athletic Director, University of Notre Dame (April 24, 1989). 

128. Telephone interview with Dick DeVenzio (March 15, 1989). DeVenzio played 
varsity basketball at Duke University and four years of professional basketball in Europe. 
He has authored several books, and administers a summer sports camp in Charlotte, 
North Carolina. 

129. DeVenzio states that the recent athlete agent legislation is an enlargement of 
‘the good old boy network.’’ Recall the significant role Indiana University, the University 
of Florida, and the University of Texas played in the sponsorship and drafting of their 
respective state statutes; statutes which explicitly protect their interests. 
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NCAA.**° If DeVenzio is correct and amateurism in intercollegiate 
athletics is a fraud, prohibitions on solicitations by agents and athlete- 
agent contracts would indeed be illegitimate. 

DeVenzio’s concern for the rights of athletes merits serious consid- 
eration. With the criminalization of agent contacts, DeVenzio believes 
the athlete will now receive information only from criminals. Law- 
abiding agents will stand silent, as unscrupulous agents ignore unen- 
forced or ‘‘toothless’’ regulations. He believes the uninhibited associ- 
ation of student-athletes and agents would further significantly the 
interests of those athletes. Such a philosophy is compatible with leg- 
islation which serves the interests of both athletes and agents, as well 
as universities. 


C. Recommendations 


The following recommendations apply to universities with profes- 
sional-calibre athletes. Universities governed by athlete-agent legislation 
should exert their influence to either amend the legislation or encourage 
its enforcement. Universities in states without athlete-agent legislation 
should encourage the enactment of statutes which promote the interests 
of both the university and the student-athletes in an equitable and 
effective manner. 

Legislation should promote open, fair, and professional conduct on 
the part of athlete-agents. Legislation should not, however, be so bur- 
densome as to trample the athlete’s or agent’s freedom to associate, 
thus discouraging compliance. 

Specifically, an athlete-agent statute should: 


a) reasonably regulate the agent. Both athletes, as well as insti- 
tutions, should be protected from incompetent or unscrupulous 
athlete-agents. 

b) contain adequate enforcement measures. Legislative prohibi- 
tions and mandates must be accompanied by both the finances 
and personnel necessary to enforce them. 


Finally, universities and state legislatures should evaluate the equity 
of statutory provisions that prohibit athlete-agents from making contacts 
with eligible student-athletes. These provisions shield the athlete from 
legitimate law-abiding agents, and inhibit the athlete from gathering 
the information necessary to make an informed decision about forfeiting 
eligibility and entering professional athletics. The student-athlete has 
a right to make this educated decision—regardless of its wisdom or 
possible detriment to the university. 


David B. Cosgrove* 





130. Batista, a former intercollegiate baseball player and scholarship recipient, 
considered himself a professional. See supra note 125. 


* B.A., University of Notre Dame, 1987; J.D. Candidate, Notre Dame Law School, 
1990. 











BRITAIN’S EDUCATION REFORM ACT: A 
LESSON IN ACADEMIC FREEDOM AND 
TENURE 


INTRODUCTION 


Academic freedom is the prized possession of the educational com- 
munity. Although there is no universal definition of academic freedom,’ 
few would disagree that it is an essential component of the university. 
The scholarship and research it facilitates benefit both the university 
and society at large, for ‘‘academic freedom is a right of the people, 
not a privilege of a few; and this situation is not affected by the fact 
that most people know little about it.’’? 

Academic freedom in the United States supposedly is protected by 
the institution of tenure. Originally established for the sole purpose of 
preserving academic freedom, tenure usually was granted in academic 
appointments after a probationary period, and was seen as essential to 
maintaining independence and freedom for academics from either po- 
litical or partisan control.* Supporters believed that tenure protected 
not only the academic freedom of those holding tenure, but also the 
academic freedom of those without tenure. By providing a general 
climate of academic freedom, tenure would preserve that academic 
freedom for probationary professors, non-tenure-track professors, part- 
time professors, lecturers, and, in essence, anyone teaching in higher 
education.* 

As tenure became a recognized and accepted facet of academic em- 
ployment, its shortcomings became apparent. Critics point to two visible 
victims of the institution of tenure: 1) the university, stripped of its 
flexibility and unable to discard its tenured ‘‘deadwood’’ in favor of 
younger, brighter, more motivated individuals; and 2) high quality 
entrants to the academic profession, forced either to take their talents 
and qualifications outside of higher education because of heavily- 
tenured departments, or to risk the questionable job security of the part- 





1. For a discussion of the origin and theory of academic freedom, see infra notes 9- 
41 and accompanying text. 

2. Machlup, On Some Misconceptions Concerning Academic Freedom, 51 A.A.U.P. 
BULL. 753, 757-58 (1955). 

3. Boaz, Faculty Tenure: To Hold or not to Hold, 9 Epuc. Res. Q. 2 (1984-85). 

4. Cf. Machlup, supra note 2, at 756: 

The dismissal of a professor from his post not only prevents him from performing 

his function in society, but by intimidating thousands of others and causing 

them to be satisfied with ‘‘safe’’ subjects and ‘‘safe’’ opinions, it also prevents 

the entire profession from effectively performing its function. 
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time or temporary teaching market.’ In light of these and related 
criticisms of tenure, despite its claim as protector of academic freedom, 
many have called for the redefinition, or even the abolition, of tenure.® 

Although these calls to abolish tenure raise a concern for adequate 
protection of academic freedom, this realistically would affect only 
those currently holding tenure. If tenure is the primary device protecting 
academic freedom, a significant proportion of college and university 
educators are left vulnerable.” Surely there are ways other than tenure 
to protect academic freedom.* 

In 1988, Great Britain enacted its Education Reform Act, and com- 
pletely abolished tenure for university professors. Contained within the 
Act, however, is an amendment designed to protect academic freedom 
despite the absence of tenure. This Note examines the impact of Bri- 
tain’s Education Reform Act and how its amendment will be imple- 
mented in order to protect academic freedom. The Note also examines 
the protection of academic freedom in the United States, and then 
considers what Britain’s experiences can contribute to our protective 
mechanisms. Part I looks at the origin and theory of academic freedom. 
Part II discusses Great Britain’s experience with academic freedom and 
tenure. Part III] examines academic freedom and tenure in the United 
States. The Note concludes by assessing the possibility of incorporating 





5. See Tight, Academic Freedom Re-examined, 12 Stup. HIGHER Epuc. 7, 19 (1987); 
Times Higher Educ. Supplement (London), Oct. 23, 1981, at 34, col. 2; O’Toole, Against 
Tenure, 60 Nat’ F. Put Kappa Put J. 8 (1980). O’Toole also noted tenure’s effect on: the 
careers of women and minorities who find no job openings in departments that are all 
tenured-up; the tenured professors themselves who experience reduced mobility and 
salaries and face limited opportunities for growth, mid-career revitalization and change; 
and the education of American youth due to the insurmountable disincentives created 
by tenure to reform undergraduate education. He asserted that the manner in which 
tenure undergirds departmentalization, specialization, and vocationalism has led higher 
education to its current depressed state. Furthermore, as tenure makes professors ac- 
countable to no one, it permits them to ‘‘thumb their noses’’ at reforms that are in the 
general interest of higher education. Finally, he saw tenure as one of the most conservative 
forces in education, invariably supporting those who favor the status quo. 

6. See generally Jason, An Idea Whose Time Has Passed, 85 ConTEMP. Epuc. 184 
(1984); O’Toole, supra note 5, at 8; Silber, Tenure in Context, in THE TENURE DEBATE 34 
(1973); Boaz, supra note 3, at 2; Sartorius, Tenure and Academic Freedom, in THE 
CONCEPT OF ACADEMIC FREEDOM 133 (E.L. Pincoffs ed. 1975). 

7. A 1978-79 survey found that barely two-thirds of more than 220,000 full-time 
faculty members from 1200 four-year colleges and universities held tenured positions. 
Outside of the 67.4% holding tenure, 25.5% were on a tenure track and 7.1% were on 
a non-tenure track. A Recent Survey on Tenure Practices at Four-Year Institutions, 13 
CHANGE 46 (1981). Note that this survey did not include part-time and adjunct teaching 
staff who are normally ineligible for tenure. The National Center for Education Statistics 
reported that 32% of 675,000 total faculty members serve part-time. The Status of Part- 
Time Faculty, 67 ACADEME 29, 30 (1981). 

8. ‘‘Although tenure (whether functioning properly or as sinecure) has actually 
protected academic freedom, it is clearly not necessary to its existence. How could tenure, 
held by only a few, be the basic weapon in the defense of a right claimed by all members 
of the academic community?” Silber, supra note 6, at 50. 
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British academic freedom protection into the educational system in the 
United States. 


I. ORIGIN AND THEORY OF ACADEMIC FREEDOM 


One of the primary reasons for the difficulty in protecting academic 
freedom is that the academic community has agreed upon no single 
definition of the term.® Academic freedom is an amalgamation of several 
different freedoms which themselves may be in conflict. First, it is an 
operational freedom grounded in technical expertise. Second, it is an 
intellectual freedom to seek the truth without interference. Third, it is 
a cultural freedom to nurture unpopular ideas and awkward values. 
Finally, it is an institutional freedom intended to support these other 
freedoms.*° To better understand why protecting academic freedom 
tends to be so problematic, one must begin within the contexts of 
history and theory. 


A. German Origins of Academic Freedom 


Late-nineteenth-century Germany laid the groundwork for the aca- 
demic freedom so staunchly protected today. Although modern aca- 
demic freedom is not nearly as liberal in some respects as, and is more 
liberal in others than, its predecessor, the three principles encompassed 


in the German construct of academic freedom merit discussion.” 

The first principle, lehrfreiheit, is best described as ‘‘teaching free- 
dom.’’’? As a member of the civil service, the German professor had 
an exceptional privilege in lehrfreiheit: neither high councilors of state, 
ranked above professors, nor secondary school teachers, also govern- 
ment employees but categorically set apart from the university profes- 
soriate, possessed lehrfreiheit. With this privilege, professors enjoyed 
the freedom to study and to teach as they saw fit without outside 
interference. This exceptional privilege, however, was limited. Not only 
were professors required to comply with the civil-service code de- 
manding loyalty to the state, but they also were held accountable for 
their political and social behavior as private citizens. Nevertheless, in 





9. For instance, some have appealed to academic freedom to protect confidential 
communications and employee files during discovery. See Note, Academic Freedom 
Privilege: An Excessive Solution to the Problem of Protecting Confidentiality, 57 U. Cin. 
L. REv. 326 (1982). While there is no universally accepted definition, the American 
Association of University Professors’ 1940 Statement of Principles on Academic Freedom 
and Tenure appears to be the most widely accepted definition. See infra notes 153-62 
and accompanying text. 

10. The Education Reform Bill: Tenure and Freedom, Times Higher Educ. Supplement 
(London), Feb. 12, 1988, at 40, col. 4. 

11. The following discussion is from F. PAULSEN, THE GERMAN UNIVERSITY AND UNI- 
VERSITY STUDY (1906), discussed in Metzger, Profession and Constitution: Two Definitions 
of Academic Freedom in America, 66 TEX. L. REV. 1265, 1269-71 (1988). 

12. Id. at 1269. 
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practice only dissident junior faculty were vulnerable to state discipline 
because lifetime tenure was granted to senior faculty, who were screened 
to keep out radicals and nonconformists.1* 

Lernfreiheit, or ‘‘learning freedom,’’ the second principle, centered 
around the students.** Under lernfreiheit and its corresponding absence 
of required courses, classroom roll call, and course grades, students 
were free to move about among scholars and even universities in order 
to sample a diversity of wisdom and opinions. This gave the university 
a certain amount of freedom, essentially allowing it to disclaim any 
control over the students’ curricula except for that needed to prepare 
for state professional exams or to qualify for an academic teaching 
license. The university was further absolved of any responsibility for 
the private conduct of its students—provided the students kept the 
peace and paid their bills. Because of lernfreiheit, the German university 
dealt with its students and presented itself to the public as a purveyor 
of knowledge and a credentializing agency, freed from the roles of 
guardian and landlord.*® 

The final principle embodied in the German concept of academic 
freedom was Freiheit der Wissenschaft, or ‘‘academic self-govern- 
ment.’’** This freedom provided that, under the direction of senior 
professors organized into separate faculties and a common senate, a 
university had the right to control its internal affairs. Important for its 
own sake, this was also an integral part of academic freedom because 
of the protection it provided to lehrfreheit, the freedom of teaching and 
research. Supporters of academic self-government believed that unless 
the university was divorced from public administration and instead 
allowed to live a corporate life apart, the university would be danger- 
ously vulnerable to censorship from either government or religion, and 
thus at the mercy of either state or church.’ 


B. Theory of Academic Freedom 


As academic freedom moved into the twentieth century, educational 
systems adapted and modified it to fit their own circumstances. Despite 





. Id. at 1269-70. 

. Id. at 1270. 

. Id. 

. Id. 

. The guild-like powers: of the German professoriate were so well advertised 
that they seemed to many contemporary observers to approximate those of the 
consortio magistrorum of the Middle Ages. We now know that Imperial Germany 
had not actually gone medieval, but had fashioned a partnership between state 
and professoriate in which the former held the stronger hand. Nevertheless, the 
idea that institutional autonomy was indispensable to academic freedom would 
be widely disseminated under the German label and would survive increasingly 
realistic accounts of how that system really worked. 

Metzger, Profession and Constitution: Two Definitions of Academic Freedom in America, 
66 Tex. L. REv. 1265, 1270-71 (1988). 
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the absence of a single accepted definition of academic freedom, edu- 
cators had to address the five basic aspects of academic freedom and 
to decide how to incorporate them to meet their needs. Educators either 
expressly, or with an implied understanding, dealt with the issues of: 
1) freedom for whom? 2) freedom for what? 3) freedom from whom or 
what? 4) freedom in return for what? and 5) ensuring freedom.** 


1. Freedom for Whom? 


This first aspect of academic freedom may refer to university teachers, 
as in lehrfreiheit, to students, as in lernfreiheit, or to a combination of 
the two. Additionally, each general group can be narrowed or broadened 
to fit the intentions of the defining party: it may extend only to senior 
academics or to doctoral and post-doctoral students.’ 

In general, both Great Britain and the United States intend academic 
freedom to belong primarily to university teachers, whereas the German 
model included students to a greater extent through lernfreiheit. More- 
over, while the German model considered Freiheit der Wissenschaft a 
necessary component of academic freedom, the academic self-govern- 
ment it encompassed was less a matter of academic freedom than of 
institutional autonomy. Though closely related, the two concepts can 
exist independent of one another.”° The danger in treating institutional 
autonomy as academic freedom lies in the fact that the freedom of the 
individual academic may become submerged into, or be seen as irrel- 
evant compared with, the freedom of the university.”" 


2. Freedom for What? 


Insofar as academic freedom is generally understood to refer to 
university educators only, what academic freedom protects often in- 
cludes part or all of the following: 1) the freedom to conduct and 
publish research; 2) the freedom to teach and discuss appropriate 
subjects without introducing irrelevant issues; and 3) the freedom to 





18. Tight, supra note 5, at 9. See also Machlup, supra note 2, at 753: ‘‘If freedom 
in general is defined as the absence of, or protection from, restraints and interferences, 
the definition of a particular kind of freedom will have to specify whose protection from 
whose interferences of what sort and with what kind of activity it refers to.’’ 

19. Tight, supra note 5, at 9. 

20. See generally Tight, supra note 5, at 12-13. 

21. Id. at 12. See also Schrecker, Academic Freedom: The Historical View, in 
REGULATING THE INTELLECTUALS: PERSPECTIVES ON ACADEMIC FREEDOM IN THE 1980s 25, 26 
(1983); Betteridge, Academic Freedom, 23 U. Q. 189, 198 (1969), quoted in Tight, supra 
note 5, at 12: 

It is plain to see that the original academic freedom of the professors to teach 
what they saw fit and of the students to learn as they pleased has now been 
debased and perverted into the claim of the universities that they shall continue 
as corporate bodies within the state and to a large extent supported by the state 
and yet shall remain free from state control. The freedom of the individual has 
become lost under the blanket of freedom for the institution. 
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speak or write as a citizen without speaking on behalf of the institution 
unless authorized to do so.” As one British professor stated, ‘‘Subject 
to restraints of resources and space, I can initiate research or scholarly 
enquiry into anything I like without asking the head of [the] department, 
the dean, the University Grants Committee or anyone else.’’”* 

While this appears to be the simplest component of academic freedom 
to define, conflicts may arise in a number of areas. For research staff 
under contract and for those researching under an outside-sponsored 
grant, deciding what is worthwhile, viable, and deserving of financial 
support may be seen as violating the academic freedom of those who 
must depend on that support. Furthermore, if students are granted 
academic freedom, their own freedom of what and how to learn may 
conflict with the professor’s freedom of what and how to teach. Of 
course, students’ freedom to learn is also hampered by restrictions on 
entry to and movement between institutions and courses, as well as by 
limitations on financial aid.” 


3. Freedom from Whom or What? 


In any consideration of academic freedom and its protection, it is 
important to realize that two basic groups pose a threat: 1) those within 
the educational institution, such as administrators, students, and pro- 


fessors themselves; and 2) those outside the educational institution, 
such as governments, political parties, and special-interest groups.” 
At first glance, the greater threat would appear to be from the outside. 
More concern, however, currently is directed toward violations of 
academic freedom from those inside the institution.?® In particular, 
critics see peer review as a prime opportunity for colleagues to invoke 
principles of academic freedom to justify tenure, promotion, and ap- 
pointment decisions that discriminate against women, members of mi- 
nority groups, and even those who simply hold differing views.’ 





22. R. CHAT & A. FoRD, BEYOND TRADITIONAL TENURE: A GUIDE TO SOUND POLICIES AND 
PRACTICES 55 (1982). 

23. Turner, No Place for Freedom, Times Higher Educ. Supplement (London), Aug. 
14, 1987, at 11, col. 1. 

24. See generally Tight, supra note 5, at 9-10 and 14-15. 

25. Tight, supra note 5, at 10. 

26. Infringement by tenured professors of the rights of the nontenured faculty 
to develop their intellectual interests according to their own professional judg- 
ment—that is, the censuring of the nontenured faculty from the standpoint of 
a doctrinal orthodoxy defined by the senior men within a department—repre- 
sents by far the most serious and most frequent violation of academic freedom 
in our colleges and universities. 

Silber, supra note 6, at 51. 

27. In philosophy, for example, departments dominated by logical positivists 
and linguistic analysts have frequently denied appointment or promotion to 
young philosophers with primarily historical or metaphysical interests, no 
matter how able. In psychology, experimentally oriented departments have 
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Furthermore, when ‘‘freedom for whom or what”’ is viewed as academic 
autonomy or, put another way, the collective right of freedom guar- 
anteeing the autonomy of the academic profession as a whole, the 
collective freedom may be defended by making concessions concerning 
the freedom of individual members of the profession.” 

It is incorrect to assume that educators are themselves their only 
enemies. Yet it may not be incorrect to assume that educators are their 
own worst enemies. They pose a threat to academic freedom on their 
own behalf, as well as serve as the instruments of an additional threat 
from outside institutions.”° In fact, individuals may violate their own 
academic freedom because they perceive pressure from outside forces.*° 


4. Freedom in Return for What? 


Academic freedom is defined best as an individual freedom, rather 
than the collective freedom of institutional autonomy, and individuals 
receive it in return for the service they provide to society. Universities, 
presenting themselves as havens protecting the freedom of inquiry, see 
themselves as the principal means for gaining the knowledge required 
to both understand the world and use its resources to improve the 
quality of life. Academic freedom and its free exchange of ideas are 
justified in terms of the good of society at large, not in terms of private 
rights. Essentially, academic freedom exists for the benefit of all, not 
merely for those who possess it.*" 





frequently refused appointment or promotion to clinical psychologists; clinically 
oriented departments have denied appointment to experimentalists; and de- 
partments dominated by behaviorists have sometimes gotten rid of experimen- 
talists and clinicians who would not accept the reductionist formulas of 
behaviorism. 
Id. For discussions of the concerns surrounding peer review and academic freedom, see 
Gray, Academic Freedom and Nondiscrimination: Enemies or Allies?, 66 Tex. L. REv. 
1591 (1988) and Haddon, Academic Freedom and Governance: A Call for Increased 
Dialogue, 66 Tex. L. REv. 1561 (1988). 

28. See generally Schrecker, supra note 21. See also Schrecker, supra note 21, at 26: 
“{t]he more effectively the academic profession defends itself, the more likely it is to 
sacrifice those of its members who cause it trouble.’’ 

29. Tight, supra note 5, at 17: 

Specific threats to the freedoms of particular academics coming from outside 
their institutions are most likely (if they are to be at all effective) to be channelled 
through internal groups. The most influential of these are the peer groups to 
which academics belong and the various committees which manage the work 
of the institutions in which they are based (often, of course, these groups will 
have overlapping memberships). 

See generally Schrecker, supra note 21. 

30. Cf. Eisenberg, Academic Freedom and Academic Values in Sponsored Research, 
66 Tex. L. REV. 1363 (1988) (increase in industry-sponsored research may lead scholars 
with lucrative grants to compromise their research results in order to satisfy their 
sponsors). 

31. Tight, supra note 5, at 10; The Education Reform Bill: Tenure and Freedom, 
Times Higher Educ. Supplement (London), Feb. 12, 1988, at 40, col. 3; Sartorius, supra 
note 6. 
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Concomitant with this freedom and the responsibility it entails is the 
need to ensure that individuals meet their obligations in return for the 
freedom they receive. Accountability and evaluation are important. The 
difficulty lies in the fact that those best suited to evaluate an individual 
professor are those inside the educational institution—students, peers, 
institutional committees—the very groups perceived as posing the great- 
est threat. 


5. Ensuring the Freedom 


Traditionally, tenure has ensured academic freedom. Yet critics assert 
that it fails to protect the academic freedom of those who do not hold 
tenure.*? Tenure also assumes that academic freedom can only be 
violated by dismissal from one’s position. On the contrary, there are 
many ways to discriminate against and thus violate the academic 
freedom of academics holding unpopular views. ‘‘Such academics may 
find their salary incrementation or promotion blocked; they may be 
unable to get their writings accepted for publication; they may be 
denied research funding and access; they may be given the least 
desirable tasks to perform and the heaviest workload.’’** Because dis- 
missal is not the entire issue, tenure inadequately protects academic 
freedom from the various creative violations that inhibit it. Other 


possible protections include unions and collective bargaining,** insti- 
tutional due-process committees to handle academic disputes and griev- 
ances,**> contract clauses expressly or impliedly protecting academic 
freedom,** and ultimately litigation. 


C. Some Misconceptions Concerning Academic Freedom 


A basic historical and theoretical background makes it easier to 
recognize some of the misconceptions or ‘‘misinterpretations’’ of con- 
temporary academic freedom.*’ In particular, three misconceptions re- 
late to academic freedom and tenure. 

First, academic freedom is not a universal civil right. It is, rather, a 
limited liberty for those deemed competent as academics.** Second, 
academic freedom is not the same as institutional autonomy. The former 





32. For instance, probationary professors might be denied tenure for advocating 
controversial or innovative ideas that conflict with the majority philosophy in the 
department or university. See supra note 27 and accompanying text. 

33. Tight, supra note 5, at 10-11. 

34. See infra notes 208-28 and accompanying text for the mechanics of collective 
bargaining and some problems surrounding its use. 

35. See, e.g., infra notes 203-04 and accompanying text. 

36. See infra notes 190-207 and accompanying text which discuss contractual tenure. 
The same concept can be applied to contractual academic freedom. 

37. For a comprehensive outline of the misconceptions of academic freedom and one 
author’s response, see Machlup, supra note 2. 

38. Tight, supra note 5. 
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refers to individuals, while the latter refers to institutions; it is possible 
to have one without the other.*® Departing from the German concept, 
contemporary academic freedom is often separate from Freiheit der 
Wissenschaft, or academic self-government. Finally, academic freedom 
is not inseparable from academic tenure, nor does tenure guarantee 
academic freedom.*° On the contrary, academic freedom must exist 
independent of tenure in light of the significant number of nontenured 
educators.* 


II. ACADEMIC FREEDOM AND TENURE IN GREAT BRITAIN 


Nearly all discussions of academic freedom begin with the German 
concepts of lehrfreiheit, lernfreiheit, and Freiheit der Wissenschaft. 
However, these concepts have served only as an ideal to guide insti- 
tutions and national systems in developing their own systems of aca- 
demic freedom. For instance, the German educational system was state- 
run, and the German professoriate were civil servants. By contrast, 
early British universities were religious institutions. When later freed 
of the Church’s influence, the universities evolved into self-governing 
institutions. Only since World War II has the state gained a great deal 
of control over British higher education.‘ Understandably, then, any 
discussion of academic freedom and tenure should include some his- 


torical context in which to place debates on these issues with regard 
to a particular educational system. 


A. British Origins of Academic Freedom and Tenure 


Early British universities were established as religious institutions, 
and so were under the direct influence and control of the Church. 
Early academics were primarily ecclesiastics, and it was from this 
profession of lifelong service that the academic profession originated. 
Although the academic and ecclesiastical professions separated fairly 
early in the history of the British university, severa! characteristics of 





39. Id. at 21. 
40. Id. See also Times Higher Educ. Supplement (London), Oct. 23, 1981, at 34, col. 
2: 
It is difficult to believe that tenure is an adequate defense against the normally 
more subtle forms of discrimination practiced against those with unpopular 
views. After all, record seems to show that if a tenured university teacher holds 
views that are sufficiently unpopular to established authority, particularly at a 
time of political stress, his possession of tenure is a feeble protection. It can 
always be argued that he did not contain his views within the narrowly academic 
sphere but allowed them to spill over into political action of some kind. 
41. See supra note 7. 
42. See generally Lord Chorley, Academic Freedom in the United Kingdom, 28 L. & 
ConTEMP. Pross. 647 (1963). 
43. See generally Lord Chorley, supra note 42, at 651. 
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the ecclesiastical profession remained in the newer academic profession, 
most notably the presumption of permanent tenure.** 

Although academics distinguished themselves from the ecclesiastical 
profession, professors still were subject to the control of the Church. 
The mid-nineteenth century, in fact, saw more danger from religious 
than from state pressure.*® At that time, both Oxford and Cambridge 
Universities were enmeshed in a struggle for religious freedom. The 
struggle, though, involved university independence more than academic 
freedom.** 

Academic freedom was not a major concern to British academics for 
several reasons. A genuinely tolerant public opinion, moderate speech 
by academics as they discussed public topics, and a far-reaching self- 
government*’ by academics in their own institutions ensured that those 
exercising their academic freedom and expressing beliefs which varied 
from the norm did not place themselves at risk. One British scholar 
stated that ‘‘where there appeared to be no danger to academic freedom, 
there was no need to insist on permanence of academic appointment 
to protect that freedom.’’** Nevertheless, permanent tenure was gener- 
ally accessible for those who wished it as soon as they began an 
academic career. Historically, tenure was never at issue, and there was 
no public discussion of permanent tenure by British academics. It was 
accepted simply as a matter of course.*® 


Upon successfully emerging from the struggle to free itself of religious 
control, the British university became a public institution®® with a lay 
governing board. To maintain independence, the constitutional docu- 
ments of all universities** commonly were drafted to establish autono- 





44. At that point, tenure required periodic re-election to fellowships. E.S., Academic 
Freedom and Permanent Tenure in Academic Appointments, 23 MINERVA 96, 97 (1985). 

45. This differed from the situation on the Continent in which states applied the 
most pressure. Lord Chorley, supra note 42, at 650-51. 

46. Lord Chorley, supra note 42, at 650. 

47. Even in ancient British universities, academic self-government was much more 
genuinely autonomous than in the United States because there were no lay governing 
bodies, and colleges did not typically discriminate among its academics by rank or age. 
E.S., supra note 44, at 97. 

48. This contrasts with the situation in the United States in which tenure is justified 
as the only effective protection for academic freedom. See infra notes 154-63 and 
accompanying text. 

49. ‘‘The academics, insofar as they thought it required justification, justified it as a 
right inherent in the nature of universities and sanctified by tradition. It was never 
questioned.’’ E.S., supra note 44, at 97. 

50. [A]ll the universities created in the United Kingdom during the past hundred 

years have been fully public in character; and it is conceived that an application 
for a charter by, say, a denominational religious body such as the Roman 
Catholics or Wesleyans, who have established universities in the United States 
and Canada, would fail. Most English university teachers would regard the 
creation of a denominational university as an infraction of academic freedom. 
Lord Chorley, supra note 42, at 653-54. 
51. Degree-conferring powers, a necessary attribute of the British university, can only 
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mous self-governing institutions.** Although a relatively small group 
governed the modern universities, neither the vice-chancellor nor the 
lay governing body dominated. 

The early twentieth century found the British universities in need of 
additional funds. Observing the subordination of the German univer- 
sities to the state in World War I, British academics were leery of 
appealing to the Board of Education, a state political department, for 
fear of losing their autonomy. Instead, they established the University 
Grants Committee [UGC] in 1919, filling its positions with prominent 
university members.** Under this newly-designed arrangement, the 
Treasury made block grants to the UGC, which then allocated these 
funds, free from scrutiny by the Treasury as to how the money was 
spent. In this way, Treasury funds were not controlled by civil servants 
unversed in education, and the universities’ autonomy was protected. 
In later years, particularly following World War II, the UGC gained 
considerable power and influence, and prized university autonomy 
began slowly to erode.*> Academic freedom, at one time blithely taken 
for granted, was perceived as threatened. Tenure, at one time an 
inherent right sanctified by tradition,** was perceived as vital to protect 
academic freedom.°*’ 

Acquiring new status as the protector of academic freedom, rather 
than merely an innate historical right attached to the profession, tenure 
evolved into a feature of contract unique to university lecturers; simi- 
larly ranked educators in polytechnics and colleges of higher education 
were not permitted to hold tenure. Provisions in the University charter 
and statutes, as well as in the staff handbook and the individual letter 
of appointment, govern the tenure contract.** Typically, full legal tenure 
guaranteed employment until the retirement age of sixty-seven, subject 
only to dismissal for good cause. Dismissal was not permitted on 





be granted by royal charter or statute and is normally only granted to universities. Lord 
Chorley, supra note 35, at 653. An institution’s designation as a university appears to 
be a question of law. In St. David’s College, Lampeter v. Ministry of Educ. [1951] 1 All 
E.R. 559, the college was seeking a declaration that it was a university. The court found 
that it was not a university because, inter alia, the college’s right to grant degrees, a 
strictly limited right in this case, did not of itself raise the college to the status of a 
university. The college since has been declared a university. 

52. Lord Chorley, supra note 42, at 652. 

53. E.S., supra note 44, at 97. The vice-chancellor and the lay governing body are 
similar to the American university president and the American board of trustees, both 
of which provided great impetus for tenure as protection for academic freedom in the 
United States. See infra notes 143-53 and accompanying text. 

54. ‘Indeed, the protection of university institutions from undue political intervention 
is the very justification for our existence as a Committee.’’ Tenure and Related Matters: 
A Memorandum by the University Grants Committee, reprinted in E.S., supra note 44, 
at 137. 

55. See generally Lord Chorley, supra note 42, at 655-58. 

56. See E.S., supra note 42 and accompanying text. 

57. D. MILMAN, EDUCATIONAL CONFLICT AND THE LAw 106 (London 1986). 

58. Id. at 105. 
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grounds of redundancy® or financial exigency. Although the precise 
grounds for dismissal for due cause differed among universities, they 
traditionally involved: 1) conviction of an offense ‘‘so as to render the 
person unfit for execution of the duties of his office’’; 2) physical or 
mental incapacity; 3) conduct of an immoral, scandalous or disgraceful 
nature; or 4) failure or inability to perform the duties of the office.* 

For those teaching without tenure, dismissal was allowed not only 
for good cause but also for redundancy. Those found redundant were 
entitled to their statutory redundancy payment. Dismissal under any 
other circumstances likely would be deemed an unfair dismissal, with 
compensation awarded by an industrial tribunal.® 


B. The Education Reform Act and the Abolition of Tenure 


1. The Decision to Abolish Tenure 


In the past decade, the income of British universities has greatly 
diminished. Understandably, the government views tenure as a hin- 
drance to flexibility, as it attempts to respond to the needs of higher 
education while reducing university funding.® In attempting to imple- 
ment spending cuts in higher education, the Conservative Government 
since 1981 has put considerable pressure on universities to abandon 


tenure. That pressure increased in 1986 when the Secretary of State 





59. An employee is dismissed because of redundancy, or is redundant, if the dismissal 
occurs for any of four reasons. First, the employer has ceased or intends to cease the 
business for which the employee was hired. Second, the employer has ceased or intends 
to cease that business in the location where the employee was employed. Third, the 
need for employees to engage in a particular kind of work has ceased or diminished or 
is expected to cease or diminish. Fourth, the need for employees to engage in a particular 
kind of work in the location where the employee was employed has ceased or diminished 
or is expected to cease or diminish. 16 Hatspury’s LAws OF ENGLAND, 4th ed., § 667 
(1976). There is a presumption of dismissal because of redundancy unless there is proof 
to the contrary. Id. at 668. Dismissal because of redundancy entitled the dismissed 
academic to salary and related benefits until retirement age, subject to a duty to mitigate 
the loss of income by accepting suitable alternative employment. Zellick, Tenureless 
Road Ahead, Times Higher Educ. Supplement (London), Apr. 11, 1988, at 8, col. 1. 

60. Milman, supra note 57, at 106; Zellick, supra note 59; Williams, Tenure’s Grip 
Loosened, Times Higher Educ. Supplement (London), March 11, 1988, at 9, col. 1. 

61. Williams, supra note 60, at 9. 

62. Zellick, supra note 59, at 8. 

63. E.S., supra note 44, at 99. 

64. Other efforts to cut spending have included fixed-term contracts and temporary 
appointments. These often are coupled with waiver clauses in which academics waive 
their statutory right to claim either redundancy payments or unfair dismissal. Massive 
cuts were possible in 1981 because of ‘‘extremely generous retirement schemes.’’ Milman, 
supra note 57, at 108-09. Contra, Life After Tenure, Times Higher Educ. Supplement 
(London), Jan. 4, 1985, at 28, col. 2: ‘‘[DJespite tenure, thousands of university teachers 
have been cajoled into giving up their jobs on terms that are not especially generous by 
present-day commercial standards.’’ 
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for Education and Science expressed to the vice-chancellors his hope 
that all new academic appointments were being made without tenure. 
At the same time, the Treasury informed the Committee of Vice Chan- 
cellors and Principals [CVCP] that while the Treasury would likely 
agree to more money for staff salaries, it would not accept tenure.® In 
its 1985-86 survey, the CVCP found that only 5.8% of all academic 
appointments over the two-year period had been tenured.® In addition, 
the survey discovered that twenty-six institutions no longer offered 
tenure.® 

Even without specific governmental prodding, some institutions dis- 
carded tenure because of reduced funding and the corresponding fi- 
nancial constraints. By 1986, Reading University had amended its 
charter to include financial exigency as grounds for dismissal. As of 
1987, Surrey University and University College of Swansea were taking 
steps to abolish tenure or bypass cast-iron tenure agreements included 
in their charters. Both institutions acted on their own because they 
believed financial pressures would not permit them to wait for a bill 
abolishing tenure to go through Parliament.” 

Even before Parliament began drafting and debating the 1988 Edu- 
cation Reform Act, therefore, many academics, particularly recent ap- 
pointees, no longer had jobs guaranteed for life by tenure. While in 
the minds of the government a clear connection exists between tenure 


and the level of financial security and flexibility of the British univer- 
sity, and this connection justifies abolishing tenure, some feel that the 
government’s motivation is still unclear: ‘‘It probably has more to do 
with a mistaken belief that tenure is a privilege that can no longer be 
afforded, rather than arising from a conscious, deliberate disregard for 
the fundamental principles at stake.’’”° 


2. Provisions of the Act 


In the second reading of the Education Reform Bill before the House 
of Commons, the Secretary of State for Education and Science stated 
that traditional tenure arrangements ‘‘severely circumscribe the flexi- 





65. Times Higher Educ. Supplement (London), July 11, 1986, at 1, col. 4. 

66. The remaining 94.2% were distributed as follows: 74.7%—fixed-term contracts; 
6.7%—permanent non-tenured posts; and 12.8%—probationary posts. Williams, supra 
note 60, at 9; Times Higher Educ. Supplement (London), Dec. 26, 1986, at 1, col. 1. 

67. Times Higher Educ. Supplement (London), Dec. 26, 1986, at 1, col. 1. 

68. Milman, supra note 57, at 109. 

69. University College of Swansea is a prime example of the financial crisis facing a 
number of British universities. It estimates that it will have a £6 million accumulated 
deficit by the end of the decade, requiring that twenty more than the fifteen posts already 
planned for termination must be discontinued. The University sees abolishing tenure as 
the best route in light of its financial condition. Times Higher Educ. Supplement 
(London), July 3, 1987, at 1, col. 3. 

70. Times Higher Educ. Supplement (London), July 22, 1988, at 4, col. 4 (quoting 
Lord Scanlon). 
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bility and responsiveness of universities. The Bill proposes that all 
universities should be able to appoint new permanent staff without 
offering them strict tenure. Independent commissioners will revise 
university charters to give effect to this and to safeguard academic 
freedom.’’”? This was no gentle suggestion, giving universities the 
choice to hire new permanent staff without providing tenure. This was 
a mandate—the universities must appoint new staff without providing 
tenure. As a result, tenure effectively was abolished for incoming 
teaching staff. Furthermore, tenure also was abolished for those receiv- 
ing promotions who were already tenured.” 

To achieve this new staffing flexibility, the Education Reform Act 
established a new body, the University Commissioners [Commission- 
ers],”7 to design new or modify existing statutory provisions at all 
qualifying institutions.”“* Whereas previously only non-tenured staff 
could be dismissed for redundancy, these new provisions enable uni- 
versities to dismiss any member of the academic staff’> for redundancy. 
As before, any staff member can be dismissed for good cause. Now, 
however, dismissal for good cause is subject to specific procedures 
established by the Commissioners. In addition, the Commissioners are 





71. Hansard, H.C. Vol. 123, col. 779; Dec. 1, 1987. 

72. See generally Education Reform Act, 1988 Current L. Stat. ANN., ch. 40 [here- 
inafter Education Reform Act]. The Act applies to all appointments made, contracts 
entered into, and promotions granted after November 20, 1987, the date on which the 
Education Reform Bill was introduced. Under § 204(3), a person is considered promoted 
if, prior to November 20, 1987, he or she is paid on a scale that has a maximum rate 
and that, after that date, the appointment or contract terms are changed such that 1) the 
new rate of pay exceeds the maximum amount of the former pay scale on the effective 
date of the increase; 2) payment is on a new scale which has a maximum rate of pay 
that is higher than the maximum rate of pay of the previous scale on the effective date 
of the increase; or 3) payment is not based on a scale with a maximum rate of 
remuneration. Likewise, § 204(6) outlines what does not constitute a promotion: 1) a 
different office or position at the same institution where the salary terms remain the 
same; 2) appointment to an additional office or position which carries no additional pay; 
or 3) promotion or appointment to a temporary position with the understanding that the 
staff member will return to the former position when the purpose has been accomplished. 
Movements of entire pay scales, annual salary increases within the same pay scale, and 
temporary or titular promotions (for example, to head of department or ‘‘reader’’, 
respectively) are not considered promotions and so do not affect an academic’s tenure. 

73. Education Reform Act § 202(1). 

74. Education Reform Act § 202(3) essentially guarantees that all British universities 
are qualifying institutions. Basically, any institution or university that has received 
governmental grants during a three year period beginning August 1, 1987, including any 
constituent college, school, etc., associated with such an university or institution, is a 
qualifying institution for the purposes of §§ 202-07 abolishing tenure. 

75. The academic staff is defined as those persons whose ‘‘terms of appointment or 
contracts of employment are, in the opinion of the Commissioners, so similar to those 
of academic staff as to justify their being treated as academic staff for the purposes of 
this section.’’ Education Reform Act § 203(4). Presumably, this would include not merely 
previously-tenured faculty, but also part-time and temporary teaching staff not normally 
considered for tenure. 
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to design disciplinary procedures for dealing with complaints against 
an academic staff member relative to appointment or employment; 
dismissal procedures for hearing and determining appeals for any 
academic staff member who is dismissed, under notice of dismissal, or 
otherwise disciplined; and grievance procedures allowing any member 
of the academic staff the opportunity to redress for appointment- or 
employment-related grievances.”* These procedures protect both staff 
members and universities: staff members may bring suit for a breach 
of procedure and unfair dismissal, and universities may defend with a 
showing that they followed a fair and properly administered procedure. 


a. Dismissal Under the Act 


British academics are now subject to redundancy and can be 
dismissed” according to section 203(5) of the 1988 Education Reform 
Act. An academic first can be dismissed for redundancy if the institution 
has ceased or intends to cease either an activity for which the academic 
was employed or an activity in the location where the academic per- 
formed it. An institution also can dismiss an academic for redundancy 
if its need for staff either to perform a particular type of work or to 
perform work in a particular place has ceased or diminished, or is 
expected to cease or diminish.”* In some cases, the statute supplies a 
compensation scheme to benefit those subject to dismissal for redun- 
dancy. As yet, though, no such scheme linked to the dismissal of 
university staff exists.” 

Under the Education Reform Act, good cause remains a ground for 
dismissal, just as it could once be used to circumvent the permanence 
of tenure when necessary. Good cause, under section 203(6), is related 
to the conduct, capability or qualifications for performing the work for 
which the academic was employed or appointed. The Act expressly 
states that ‘‘capability’’ refers to ‘‘skill, aptitude, health or any other 
physical or mental quality.’’®° ‘‘Qualifications’’ refers to any ‘‘degree, 





76. Education Reform Act § 203(1). 

77. Dismissal means removal from office and, for those employed under a contract, 
it is defined according to § 55 of the Employment Protection (Consolidation) Act, 1978 
CurrENT L. Stat. ANN., ch. 44. Education Reform Act § 203(7). 

78. Education Reform Act § 203(5). The original bill would have enabled universities 
to dismiss senior, more expensive staff members in favor of junior, less costly staff 
members. A later amendment in the House of Lords prevented this by bringing the bill’s 
definition of redundancy in line with the Employment Protection (Consolidation) Act 
1978. Id. Government Removes Right to Sack ‘Expensive’ Academics, Times Higher Educ. 
Supplement, July 1, 1988, at 3, col. 2. 

79. The Parliamentary Under-Secretary of State for the Department of Education and 
Science, however, has stated that ‘‘It is clear that there will always be a redundancy 
scheme if there is a requirement for it and that the redundancy scheme will be generous. 
There can be no doubt about the availability of redundancy money.”’ Hansard, H.L. Vol. 
137, col. 1021, July 19, 1988, quoted in Education Reform Act § 203(5) general note. 

80. Education Reform Act § 203(6)(a). 
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diploma or other academic, technical or professional qualification’’ 
relevant to the office or position in question.*: ‘‘Conduct,’’ however, 
unlike its companion terms under good cause, is not further explained 
in the Act itself. Instead, the annotation to the statute suggests looking 
to a particular university’s charter and statutes in which, in most cases, 
the recognized definition of ‘‘conduct’’ is laid out expressly.* 

The Act thus provides a general understanding of the components of 
good cause. Yet as disputes arise, parties will find no precise definitions 
for conduct, capability, and qualifications because of the paucity of 
case law in the area. Little case law®* defines good cause because the 
Visitor traditionally possessed exclusive jurisdiction to settle disputes 
between members of the university.®° Because of the Visitor’s extensive 





81. Education Reform Act § 203(6)(b). 
82. E.g., Charter and Rev. Stat., University of Lancaster § 19(4), Nov. 18, 1987: 
‘Good cause’’ when used in reference to removal from office, membership or 
place means: 
(a) Conviction of any criminal offence judged by the authority invested with 
the power of removal to be such as to render the person concerned unfit for 
the execution of the duties of his office or place. 
(b) Failure through mental or physical incapacity or persistent neglect to 
perform properly the duties of his office or place. 
(c) Conduct judged by the authority vested with the power of removal to 
frustrate or contradict an object of the University as stated in the Charter, 
namely, to advance knowledge, wisdom and understanding by teaching and 
research and by the example and influence of its corporate life. 
(d) Conduct judged by the authority vested with the power of removal to be 
such as to constitute failure or inability of the person concerned to perform the 
duties of his office or place or to comply with the conditions of tenure of his 
office or place, which shall have been communicated to him in writing. 
Some universities provide an even further reaching definition of conduct requirements 
under good cause: 

(iii) Conduct of an immoral, scandalous or disgraceful nature which the Court 

{of the University] or the Council as the case may be considers to be such as 

to render the person concerned unfit to continue to hold his office. 
University of Kent at Canterbury, Stat. XXIII, para. 3, quoted in Education Reform Act 
§ 203(6) general note. 

83. My research has yielded very little education litigation, with next to no cases 
involving tenure or academic freedom and related issues such as good cause. One treatise 
supports this non-discovery: ‘“The English courts have rarely been called upon to hear 
cases involving tenure.’’ The author himself cites no English cases in the area of tenure. 
Milman, supra note 57, at 106. Lord Chorley describes the same situation in the area of 
academic freedom: ‘‘On the narrow front of court decisions there is very little to be said 
on the subject ... .’”’ Lord Chorley, supra note 42, at 647. 

84. This powerful referee is usually the Crown, acting through the Lord Chancellor, 
unless the Crown or the university has selected someone else to act as Visitor. The 
Visitor is often the Queen or the Duke of Edinburgh. Some universities provide for others 
to fill the role of Visitor; there are a number of bishops and archbishops designated as 
Visitor. Talbot, An Appealing Case for Job Protection, Times Higher Educ. Supplement 
(London), Oct. 23, 1987, at 6, col. 1. 

85. A Visitor must act within his own jurisdiction, and it may be presumed that 

he must follow the principles of natural justice. But he is probably more often 
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control and an academic’s preclusion from the courts, most cases had 
been restricted to industrial tribunals as cases of unfair dismissal under 
legislation providing employment protection.** When cases did appear 
before a court of law, they generally were decided on the basis of 
Visitor jurisdiction rather than the actual dispute in question.*” The Act 
conclusively overturns this long-standing practice. Section 206 declares 
that the Visitor has no jurisdiction over a dispute relating to an academic 
staff member’s appointment, employment or termination.** This is not 
to say that the Visitor no longer has any influence in the universities. 
The Visitor still may participate in the appeals and grievance procedures 
established by the Commissioners.*® Yet unlike in the past, the Visitor 
no longer has the final say in the matter: courts have the last word. 


b. Considerations in Designing or Modifying University Statutes 


As the Commissioners exercise their duties in conforming all univer- 
sity statutes to the Act’s requirements, the Act instructs them to consider 
several things. First, the Commissioners must ensure that, in the 
absence of tenure, the new provisions provide academic freedom for 





invoked for the purpose of keeping academic affairs out of the courts of law 

than for the purpose of adjudicating them himself. 
WabDE, ADMINISTRATIVE LAW 502 (5th ed. Oxford 1982). In addition to settling disputes 
between university members, the Visitor traditionally could inspect and regulate univer- 
sity powers and conduct as well as correct all abuses and irregularities in a university’s 
administration. Possessing exclusive jurisdiction, the Visitor’s decision was final and not 
subject to review. Even the Visitor could not relieve against his own sentence, although 
he could be liable for damages for exceeding his jurisdiction. 5 Hatspury’s Laws OF 
ENGLAND, 4th ed., § 872 (1974). In all cases, the Visitor is under no obligation to follow 
the rules of common law so long as he follows the procedures set out in the university 
charter and statutes. Id. at 884. Not even the court of law had jurisdiction in matters 
falling within the properly exercised discretion of the Visitor. The court can control the 
Visitor’s discretionary powers, however, if they have been exercised corruptly or dishon- 
estly. Id. at 885. 

86. These cases are litigated under the Employment Protection (Consolidation) Act 
1978 §§ 54-57. The Act implicitly grants industrial tribunals concurrent jurisdiction with 
the Visitor in cases of unfair dismissal. During its proceedings. the tribunal can resolve 
any questions that arise regarding the interpretation or application of university statutes. 

87. See, e.g., Thomas v. Univ. of Bradford, [1987] 1 All E.R. 834 (H.L.) in which 
the plaintiff brought suit for wrongful dismissal in breach of contract because the 
University failed to follow the correct procedures in investigating the complaint against 
her. The House of Lords ruled that the courts were unable to resolve this dispute as it 
fell directly within the Visitor’s jurisdiction: although couched in terms of contract law, 
the dispute actually was concerned with correctly interpreting and implementing the 
University’s charter and statutes. ‘‘In the present case, the entire dispute is centred on 
the statute, ordinances and regulations of the university. Were they correctly applied and 
were they fairly administered? Such a dispute in my view falls within the jurisdiction 
of the visitor and not the courts of law, notwithstanding that its resolution will affect 
Miss Thomas’s contract of employment.’’ [1987] 1 All E.R. 834, 847 (H.L.). 

88. Education Reform Act § 206(1). 

89. Education Reform Act § 203(1)(d)-(e) and § 206(3). 

90. Education Reform Act § 202(2). 








466 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 3 


the academic staff.** Second, the provisions must allow universities to 
provide education, to promote learning, and to engage in research 
efficiently and economically.*? This second consideration may be prob- 
lematic in its interpretation because it is a question of both fact and 
opinion. Presumably, ‘‘efficiently and economically’’ refers to all three 
functions of the university, not merely to research. Nevertheless, ini- 
tially it will be the Commissioners’ responsibility to determine exactly 
what constitutes efficiency and economy, and exactly how it is to be 
measured. While these concepts are applied more easily to a university’s 
administrative arrangements, the Act requires their application to the 
more subjective functions of teaching and research, and the Commis- 
sioners may not ignore this mandate. 

Finally, the Commissioners must apply the principles of justice and 
fairness.** In describing these principles, the annotator to the statute 
presumes that they will include the principles of natural justice.® 
Natural justice, in British law, has basically the same role as ‘‘due 
process of law’’ in American law. In applying natural justice in the 
university setting, the right to a fair hearing has been invoked several 
times, albeit never successfully.°” While the courts generally held that 





91. See infra notes 117-22 and accompanying text. 

92. Education Reform Act § 202(2)(b). 

93. Presumably the notion of a high ratio of ‘‘output’’ to ‘‘input’’ is intended, 

but since both teaching and research are to be measured by subjective, quali- 
tative, as well as by objective, quantitative standards it may be difficult to 
apply; and the resources needed to achieve a given level of ‘‘output’’ so far as 
measurable, vary according to the history and present circumstances of the 
institution. 

Education Reform Act § 202(2)(b) general note. 

94. Education Reform Act § 202(2)(c). 

95. The annotator described the scope of justice and fairness as: ‘‘the length of the 
Lord Chancellor’s foot, but presumably these include the principles of natural justice.”’ 
Education Reform Act § 202(2)(c) general note. 

96. Wade, supra note 85, at 413. One difference is that ‘‘the exact requirements in 
any case of the so-called principles of natural justice cannot be precisely defined; that 
they depend in each case on the circumstances of that case.’’ Ridge v. Baldwin, [1963] 
2 All E.R. 66, 84 (H.L.). 

97. Wade, supra note 85, at 501. The author provides no cases to support this 
statement. My own research yielded very little case law on point. See, e.g., Herring v. 
Templeman [1973] 3 All E.R. 569. The plaintiff, a student at a teacher-training college, 
brought an action claim1564ing a breach of natural justice after the college dismissed 
him on academic grounds. The plaintiff contended that he should have been granted a 
hearing by both the academic board before it recommended his dismissal and the 
principal. He further contended that the governing body making the final decision should 
have re-opened the assessment of his teaching fitness, allowed witnesses, and revealed 
all information which the academic board relied upon in making its assessment. The 
court ruled that neither the academic board nor the principal were required to give 
plaintiff a hearing because they could only recommend, they could not expel. The court 
also ruled that the governing body was neither a legal tribunal nor a law court and so 
was not required to provide plaintiff with a full trial. See also R. v. Senate of the Univ. 
of Aston, ex p. Roffey [1969] 2 All E.R. 964 (Q.B.). After plaintiffs were removed from 
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academic disciplinary proceedings, the basis for many of these claims, 
were subject to the principles of natural justice, ‘‘they [have] refused 
to apply unduly strict standards, provided that the proceedings [were] 
substantially fair.’’** Actually, many universities have a detailed dis- 
ciplinary procedure which may even include a right of appeal. Even 
so, courts in the past often disclaimed jurisdiction, stating that internal 
disputes fell within the jurisdiction of the Visitor.*%* Under section 206, 
however, courts no longer may send cases back to the Visitor if the 
dispute involves a staff member’s appointment, employment, or ter- 
mination because the Visitor no longer has jurisdiction over these 
matters.*©° 


3. Academic-Freedom Debates and the Amendment 


When the Government first introduced the Education Reform Bill, 
academic freedom was a key issue, and tenure, as its protector, became 
the main focus of the debate. The Government, on the one hand, led 
by the Secretary of State for Education and Science, maintained that 
tenure was unnecessary to preserve academic freedom.’ Academic 
freedom, it claimed, would not be protected by ‘‘jobs for life’’ under 





the University for failing the same subject twice, they brought suit alleging a violation 
of natural justice because they were not given an opportunity to be heard. The court 
ruled that there was a breach of the rules of natural justice. The examiners had considered 
a wide range of personal factors in addition to academic performance and so the plaintiffs 
should have been able to present their side, although not necessarily orally. But because 
the plaintiffs delayed in approaching the court (eight months after being withdrawn), the 
court refused their application and their removal from the University stood. 

98. Wade, supra note 85, at 502. See, e.g., Glynn v. Keele Univ., [1971] 2 All E.R. 
89. After learning that the plaintiff had appeared naked on campus, the defendant fined 
him £10 and excluded him from campus housing. Although the plaintiff requested and 
was granted an appeal, he failed to appear because he was out of the country and had 
left no forwarding address. As a result, the exclusion was affirmed. Although the court 
decided that there had been a violation of natural justice, it upheld the exclusion from 
campus housing. The plaintiff had suffered no injustice because he had no justification 
for his actions that he could have presented at the appeal. Therefore, the penalty was 
‘‘perfectly proper.’’ See also Ward v. Bradford Corp. [1971] 70 L.J.R. 27. The plaintiff, 
who had been living with a man in her college residence hall for two months, was 
expelled from the college for breaching the terms of her occupancy. The court recognized 
that the principles of natural justice applied in this case, and it upheld the plaintiff's 
expulsion because the decision was reached in a fair and just manner. 

99. Wade, supra note 85, at 501-02. See, e.g., R. v. Dunsheath ex p. Meredith [1950] 
2 All E.R. 741; Thorne v. Univ. of London [1966] 2 All E.R. 338; Patel v. University of 
Bradford Senate [1978] 3 All E.R. 841. 

100. Education Reform Act § 206(1). 

101. Williams, supra note 60. See also Times Higher Educ. Supplement (London), 
The Education Reform Bill: Tenure and Freedom, Feb. 12, 1988, at 40, col. 2. The form 
of tenure found in most British institutions is not an essential or even necessary safeguard 
of academic freedom. The article points to teachers in the polytechnics and colleges who 
have no right to tenure yet do not feel that their freedom to teach and research has been 
impaired. 
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the practice of tenure, but instead by the due processes and provisions 
established by the Commissioners at each university.’ 

Tenure’s supporters, on the other hand, were taking a different view 
in light of a university system increasingly dependent on government 
funding. Professor David Martin of the London School of Economics, 
Chair of the Committee for University Autonomy,’ stated that 
‘‘fajcademics, fearing the loss of funding, or even dismissal, will face 
incentives to stick to ‘safe’ subjects and orthodox lines of research: the 
idea of debate will narrow; academic discourse will have a political 
aspect.’’°* He added that ‘‘[t]hese incentives will be strongest in the. 
best universities, which is where most research, and certainly the most 
innovative research is done.’’’ A further argument centered around 
the idea that university research could become limited only to those 
projects proposed by the Universities Funding Council, with heads of 
departments able to assign lecturers to specific research projects. Abol- 
ishing tenure would allow dismissals for failure to comply with research 
assignments. 1° 

The Government refused to abandon its plan to abolish tenure and 
the debate shifted focus. An amendment specifically protecting aca- 
demic freedom became the center of attention.’°” While the Government 
appeared to recognize the validity and importance of academic freedom, 
it resisted for two reasons an amendment specifically protecting aca- 


demic freedom. First, it believed explicit protection unnecessary be- 
cause Britain, as a free country, already allowed academics, just like 





102. Williams, supra note 60. Williams also notes that the Association of University 
Teachers recognized that although it did not support the abolition of tenure, its concern 
for academic freedom would not be so great if the procedures protecting against arbitrary 
or biased decisions by management were to remain. 

103. The CUA was organized solely for the purpose of monitoring the implementation 
of the Education Reform Act. It presented a petition signed by 6000 academics (one- 
quarter of all university staff) to the House of Lords to register opposition ‘‘to the current 
threat to our universities and colleges and to their intellectual liberties.’’ The CUA 
maintains that failure to protect academic freedom will merely exacerbate the ‘‘brain 
drain’’ from the United Kingdom to the United States. Times Higher Educ. Supplement 
(London), April 22, 1988, at 3, col. 1. For further discussion on the Education Reform 
Act and its impact on the brain drain, see Williams, Thought in Chains and Prisoners 
of Tenure, Times Higher Educ. Supplement (London), April 8, 1988, at 13, col. 1; 
Struggling to Plug the Brain Drain, Times Educ. Supplement (London), May 27, 1988, 
at A6, col. 2. 

104. Struggling to Plug the Brain Drain, Times Educ. Supplement (London), May 27, 
1988, at A6, col. 3. This quote by the chair of the CUA points out the confusion between 
academic freedom, the subject of the quote, and university autonomy, stated in the name 
of the organization. See supra notes 19-21 and 37-41 and accompanying text. 

105. Id. 

106. E.g., Turner, No Place for Freedom, Times Higher Educ. Supplement (London), 
Aug. 14, 1987, at 11, col. 2. 

107. Lord Jenkins of Hillhead, sponsor of the amendment eventually included in the 
Act, stated that ‘‘[t]he abolition of tenure leaves a dangerous hole which needs to be 
plugged.”’ Hansard, H.L. Vol. 497, col. 444; May 19, 1988. 
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ordinary citizens, to express themselves in any way they chose.’ 
Second, academic freedom would be too difficult to define in a manner 
applicable in all circumstances.’ It thus would fall to the courts for 
interpretation, making it a justiciable issue for the first time.**° In 
essence, the Government opposed any amendment protecting academic 
freedom because tenure, having been abolished, ‘‘should not be smug- 
gled in again through the back door disguised as the statutory protection 
of academic freedom.’’'' Instead, the Government felt confident that 
the procedural provisions that the Commissioners would establish in 
light of the principles of justice and fairness under section 202(2)(c) 
would prove sufficient protection for academic freedom.*” 





108. Williams, supra note 60. See also Lord Chorley, supra note 42, at 647: 
On the narrow front of court decisions there is little to be said on the subject 
{of academic freedom], nor has much systematic attention been given to it on 
a political, sociological, or even educational basis. Academic freedom is indeed 
taken for granted in the United Kingdom, and matters taken for granted are not 
much written about in a systematic way. 
This statement was made in 1963 and remained an accurate description of the status of 
academic freedom in Great Britain until recently when abolishing tenure became an 
impending reality. 

109. Williams, supra note 60; Times Higher Educ. Supplement (London), Nov. 27, 
1987, at 8, col. 1. 

110.- Williams, supra note 60, rebuts this argument on two grounds. She first points 
to a recent act, Education (No. 2) Act 1986, § 43, 1986 CurRENT L. Stat. ANN., ch. 61, 
which she asserts forced the Government to define ‘‘free speech’’ in order to oblige 
universities to defend it for those Conservative Members of Parliament who were pre- 
vented from fulfilling speaking engagements on university campuses by students who 
disagreed with them. She second states that the European Convention on Human Rights 
has defined the freedom of expression within its articles and, as a signatory, the United 
Kingdom could incorporate that article into the Act. The relevant parts of the article 
state that the right to freedom of expression ‘‘shall include freedom to hold opinions 
and to receive and impart information and ideas without interference... .’’ European 
Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 
1950, art. 10, 1 EUROPEAN CONVENTION ON HuMAN RicuTs 14 (H. Miehsler and H. Petzold 
eds. 1982). Lord Jenkins of Hillhead also advances these arguments in Hansard, H.L. 
Vol. 497, col. 445; May 19, 1988. 

111. The Jenkins Formula, Times Higher Educ. Supplement (London), May 27, 1988, 
at 36, col. 2. It goes on to say that ‘‘[iJn ministers’ eyes the issues are managerial 
efficiency and accountability. Academic freedom has never been in jeopardy.”’ 

112. See Times Higher Educ. Supplement (London), Nov. 27, 1987, at 8, col. 1. Also 
Hansard, H.L. Vol. 497, cols. 454-55; May 19, 1988, quoting Lord MacKay of Clashfern, 
the Lord Chancellor: 

[W]hat extra does the reference to academic freedom provide? Would anyone 
say that someone who has been dismissed in breach of, what we understand 
in a language suitable for a speech as, academic freedom, has been dismissed 
in accordance with a procedure which is just and fair? These concepts have to 
be applied against the background of the university: would somebody who has 
been dismissed in breach of the doctrine of academic freedom be dismissed in 
a just and fair manner? I should have said not. Therefore, I suggest that the 
abstract criteria of justice and fairness with which ... the courts are very 
familiar and which they have used considerably to develop the administrative 
law of this kingdom are perfectly adequate to support the notion, doctrine or 
abstract idea of academic freedom. 
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Some, like the Association of University Teachers, conceded that the 
Government’s proposed procedures would contribute to the protection 
of academic freedom.*** An amendment specifically protecting academic 
freedom would provide greater, if not complete, protection. Yet this 
was not the position espoused by most amendment supporters. Instead, 
they concentrated on the effect that failure to pass such an amendment 
would have on a population crippled by poor morale and a growing 
suspicion of the Government.’* Proponents asserted that an academic- 
freedom amendment was not needed because academic freedom must 
be ‘‘defended to the last ditch,’’ or because academic freedom in and 
of itself is simply a self-evident truth. Rather, only an amendment could 
effectively demonstrate that both government and higher-education 
leaders place the greatest value on intellectual freedom. Government 
leaders would accomplish this by passing such an amendment, and 
higher-education leaders by refusing to trade such an amendment for 
some other minor gain.’* In this way, champions of the academic- 
freedom amendment believed that the process of restoring academics’ 
morale and confidence in the government and education administrators 
could begin, enabling the two groups to move toward compromise and 
cooperation as the Act was implemented. 

Ultimately, an amendment proposed by Lord Jenkins of Hillhead was 
approved and included in the Education Reform Act.'* The amendment 
instructs the Commissioners to ‘‘ensure that academic staff have free- 
dom within the law to question and test received wisdom, and to put 
forward new ideas and controversial or unpopular opinions, without 
placing themselves in jeopardy of losing their jobs or privileges they 
may have at their institutions.’’*’” Although the amendment does not 
expressly state that it is speaking of academic freedom, its passage 
appears to have calmed many of the concerns for academic-frzedom 
protection.’** Additionally, several other mechanisms within the Act 





113. See supra note 102. 

114. See Times Higher Educ. Supplement (London), March 14, 1986, at 6, col. 2; The 
Education Reform Bill: Tenure and Freedom, Times Higher Educ. Supplement (London), 
Feb. 12, 1988, at 40, col. 2; Hansard, H.L. Vol. 497, col. 447; May 19, 1988, quoting 
Lord Thomas of Swynnerton. In fact, during debate in the House of Lords, Lord Jenkins 
of Hillhead appeared to xpress accurately the sentiment of university academics when 
he asserted that ‘‘[t]he issue of academic freedom therefore becomes a major test of the 
Government’s intentions. I cannot believe that, if the good intention is there, satisfactory 
words cannot be found.’’ Hansard, H.L. Vol. 497, col. 445; May 19, 1988. 

115. The Education Reform Bill: Tenure and Freedom, Times Higher Educ. Supplement 
(London), Feb. 12, 1988, at 40, col. 2. 

116. Cf. supra note 111: 

The most extraordinary thing about Lord Jenkins’ amendment . . . was not that 
it was passed—this was merely remarkable—but that it was necessary. Is it not 
shameful that ... in a country that has always been known for its advanced 
liberal opinions, in a nation said to prize liberty above all things, it should be 
necessary to insist that academic staff [quotes the text of the amendment]? 

117. Education Reform Act § 202(2)(a). 

118. But see supra note 111: 
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may be invoked either as further protection for academic freedom or as 
a safety net for any violations of academic freedom which might 
somehow slip past the amendment.’”® These are, first, the disciplinary, 
dismissal, and grievance procedures to be designed by the Commis- 
sioners;’2° second, recourse to the courts now that the exclusive juris- 
diction of the Visitor has been abolished;*?’ and third, the requirement 
that any modification of the disciplinary, dismissal, and grievance 
procedures, as well as the provisions allowing dismissal for redundancy 
and good cause, be approved by the Privy Council.‘ 


C. Modern Protection for Academic Freedom 


1. Protection Through the Education Reform Act of 1988 


With the 1988 Act now in force, the University Commissioners are 
striving to bring the charters and statutes of each British university into 
line with the procedural requirements of section 203(1) and the consid- 
erations of section 202(2). It is estimated that this task will take three 
years.’2? Academic freedom within British higher education will be 
protected in a number of ways once the Commissioners have completed 
their task. First, the procedures established by the Commissioners will 
provide each academic with an explicit course of conduct the university 
must follow.'2* Second, these procedures will meet the requirements of 
Lord Jenkins’ amendment on academic freedom.’** Finally, the Act 
removes the Visitor’s exclusive jurisdiction and gives individual aca- 





It would be difficult to write a more restricted definition of academic freedom. 
No claim is made that academic staff should be able to teach what and how 
they like. There is no challenge to the state’s increasing influence over the 
curriculum of higher education. No claim is made that academic staff should 
be free to pursue what research they like. There is no challenge to the state’s 
creeping control of the intellectual agenda through its patronage of particular 
lines of inquiry—and its non-patronage of others. Lord Jenkins’ amendment 
does not insist on the lehrfreiheit enjoyed by the universities of Prussia in the 
19th century. In our valuation of academic freedom, we have fallen below 
Bismarck’s Germany. 

119. Mrs. Angela Rumbold, the Minister of State for the Department of Education and 
Science, maintained prior to the passage of the academic freedom amendment that these 
mechanisms ‘‘increase the protection of academic freedom rather than diminish it.” 
Hansard, H.C. Vol. 123, col. 857; Dec. 1, 1987. Clearly this would remain the case once 
the amendment was passed, serving merely to further strengthen academic freedom 
protection. 

120. Education Reform Act §§ 203(1)(c), (d), and (e). 

121. Education Reform Act § 206. 

122. Education Reform Act § 203(3). See, supra note 119, in which Mrs. Angela 
Rumbold stated that approval by the Privy Council ‘‘is, and always has been, a great 
protection of academic freedom.”’ 

123. Zellick, supra note 59, at 8. 

124. Education Reform Act § 203(1). 

125. Education Reform Act § 202(2)(a). 
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demics legal recourse if they believe the university has violated their 
rights.’2° Unfortunately, the pioneering litigants will bear the greatest 
financial burden. Nevertheless, once a workable amount of case law is 
established, it will serve as a deterrent to violating academic freedom, 
and thus strengthen protection for university professors.'?” Ultimately, 
though, the Act must be used to determine its effectiveness. 


2. Protection Under the Principle of Civil Liberties 


“It may be said at once that freedom of thought and utterance is one 
of the most prized civil liberties of the Englishman, and the teachers 
in the universities are no less free in this regard than their fellow 
citizens.’’'?* Although civil liberties are recognized and widely invoked 
in Britain, the British concept of civil liberty differs from its American 
counterpart. Freedom in England is equally real but far more intangible 
than in the United States because in England there are no formal 
guarantees of liberty.'?° It is rare for an English case to be founded on 
a principle of liberty; plaintiffs are restricted to a common-law rule on 
which to base their case.**° The situation was even more restrictive 
prior to the passage of the Education Reform Act because disputes 
could be heard only by the Vistor. But even with access to the legal 
system allowed, it remains unlikely that the courts will hear cases 
based on civil liberties because the Act contains the academic-freedom 


provision and the disciplinary, dismissal, and grievance procedures 
providing a framework for academic-freedom protection.'** 


3. Protection Within the European Convention on Human Rights 


Because Great Britain is a signatory to the European Convention on 
Human Rights,'*? and has recognized the right to individual peti- 





126. Education Reform Act § 206. Before taking a case to the courts, presumably the 
academic would first need to follow the grievance procedure under § 203(1)(e). Only 
after an unsatisfactory resolution could the academic then appeal to the courts of law. 

127. Tight, supra note 5, at 21. 

128. Lord Chorley, supra note 42, at 647. 

129. ‘‘Although we miss the support of the legal framework which the Constitution 
of the United States and its present liberal interpretation by the Supreme Court provide, 
both the tradition in the universities and the existing public opinion in favor of academic 
freedom are perhaps stronger here than there.’’ Id. at 654. 

130. See id. at 647-48. 

131. See supra notes 71-100 and accompanying text. 

132. Known more formally as the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, the Convention came into force on September 3, 
1953. It seeks to ‘‘secur[e] the universal and effective recognition and observance of the 
Rights therein declared’’ and to provide for collective enforcement of those rights at the 
international level. 1 EUROPEAN CONVENTION ON HuMAN RicHTs 2 (H. Miehsler and H. 
Petzold eds. 1982). The following countries have ratified the Convention as of 1982: 
Austria, Belgium, Cyprus, Denmark, Federal Republic of Germany, France, Greece, 
Ireland, Italy, Liechtenstein, Luxembourg, Malta, the Netherlands, Norway, Portugal, 
Spain, Sweden, Switzerland, Turkey, and United Kingdom. A. DrzEmMczEwski, EUROPEAN 
HuMAN RIcHTs CONVENTION IN Domestic LAw: A COMPARATIVE STuDY 1 (1983). 
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tions,’ academics can seek protection before the European Commis- 
sion of Human Rights.‘ If an academic’s petition meets the procedural 
requirements of Article 26 of the Convention,'** the Commission must 
‘‘place itself at the disposal of the parties concerned with a view to 
securing a friendly settlement of the matter on the basis of respect for 
Human Rights . . . .’’°6 If the parties cannot reach a friendly settlement, 
then the Commission prepares a report on whether a violation of the 
Convention occurred.'*7 When the Commission determines that there 
has been a violation, the case normally goes before the European Court 
of Human Rights.*** In all cases, the Court’s judgment is final;'*° there 
is no appellate process. In joining the Convention, all member states 
agree to abide by the decision of the Court.*° When this agreement 
does not persuade states to abide by the Court’s decision, political 
pressure by the other states controls and often assures compliance. 





133. Article 25 states that: 
[t]he Commission may receive petitions addressed to the Secretury-General of 
the Council of Europe from any person, non-governmental organization or group 
of individuals claiming to be the victim of a violation by one of the High 
Contracting Parties of the rights set forth in the Convention, provided that the 
High Contracting Party against which the complaint has been lodged has 
declared that it recognizes the competence of the Commission to receive such 
petitions. 
24 EUROPEAN CONVENTION ON HuMAN RicuTs 14 (H. Miehsler and H. Petzold eds. 1982). 
If a state has not recognized the right to individual petition, and few have not, then an 
individual is precluded from bringing a case before the Convention unless another state 
brings the suit before the Convention on behalf of the individual. 

134. The Commission is established in Article 19 of the Convention. Two of its primary 
functions are to receive the initial complaint and to determine if the complaint is 
admissible under the Convention. 

135. First, the complainant must have exhausted all domestic remedies. In other words, 
the academic must proceed with the suit as far into the British system as is reasonably 
likely to result in a favorable decision. For instance, in Malone v. United Kingdom, 82 
Eur. Ct. H.R. (Ser. A) (1984), the petition was allowed without requiring the complainant 
to appeal: the issue of a right to privacy was so settled that an appeal was perceived as 
a waste of time. Next, the complaint must be lodged within six months of the date on 
which a final domestic decision was given. Of course, any complaint must involve a 
violation of one of the articles of the European Convention. 1 EUROPEAN CONVENTION ON 
HumaN Ricuts 26 (H. Miehsler and H. Petzold eds. 1982). 

136. Article 28(b). 1 EuROPEAN CONVENTION ON HuMAN RicuTs 28 (H. Miehsler and H. 
Petzold eds. 1982). 

137. Article 31. 1 EUROPEAN CONVENTION ON HuMAN RicHTs 32 (H. Miehsler and H. 
Petzold eds. 1982). 

138. Article 44 allows only the High Contracting Parties and the Commission to bring 
cases before the Court; the individual victim has no locus standi. Thus, cases can be 
brought before the Court not only by the Commission but also by the state initiating the 
complaint, by the state against whom the complaint was made, and by the state whose 
national was the alleged victim. 1 EUROPEAN CONVENTION ON HuMAN Ricuts 40 (H. Miehsler 
and H. Petzold eds. 1982). 

139. Article 52. 1 EUROPEAN CONVENTION ON HuMaAN Ricuts 44 (H. Miehsler and H. 
Petzold eds. 1982). 

140. Article 53. Id. 
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For most violations of academic freedom, the complainant would 
allege a violation of freedom of expression under Article 10.‘*: Violating 
academic freedom also could conceivably infringe upon freedom of 
association under Article 11.'*? Surprisingly, no academic freedom cases 
brought under either the freedom of expression or the freedom of 
association have been heard yet. 


III. ACADEMIC FREEDOM AND TENURE IN THE UNITED STATES 


A. American Origins of Academic Freedom and Tenure 


In contrast to continental Europe, where universities were originally 
state-run, and Great Britain, where universities were first established 
by the Church, the United States developed an educational system 
dominated by lay governing boards. These boards of trustees controlled 
the matters of employment and dismissal and, accordingly, they, rather 
than the state or the Church, exerted the most pressure on professors 
regarding academic freedom.'** The president of the university, allied 
with the board of trustees, controlled educational institutions until well 
into the nineteenth century. During this time, academics taught under 
employment contracts which were generally for one term or academic 
year only, with tenure limited to the term specified in the contract.’ 
Constitutional free speech did not yet extend to the universities and 
their employment contracts; an academic could be arbitrarily and ca- 
priciously dismissed with neither cause nor an opportunity to contest 
the dismissal.**5 

One-year contracts and minimal protection of academic freedom 
through guaranteed jobs continued to be the norm as the twentieth 
century approached. But as universities grew and became more com- 
plex, it was impossible for the president to maintain complete control 
over the university. The faculty gradually began advising the president 





141. ‘‘Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers.’’ Article 10(1). 1 EUROPEAN CONVENTION 
ON HuMAN Ricuts 14.(H. Miehsler and H. Petzold eds. 1982). 

142. ‘‘Everyone has the right to freedom of peaceful assembly and to freedom of 
association with others, including the right to form and to join trade unions for the 
protection of his interests.’’ Article 11(1). 1 EUROPEAN CONVENTION ON HUMAN RIGHTS 16 
(H. Miehsler and H. Petzold eds. 1982). 

143. E.S., supra note 44, at 96; Tucker and Mautz, Academic Freedom, Tenure, and 
Incompetence, 63 Epuc. REC. 22 (1982); Machlup, supra note 2, at 758. 

144. Although endowed chairs were created at Harvard in 1721, assuring the professor 
occupying the chair of de facto tenure for life, these were highly unusual and most 
professors were hired on year-to-year contracts. Moore, Introduction: Academic Freedom 
in the United States, 31 J.C. & U. PERSONNEL A. 1, 3 (1980). 

145. Tucker and Mautz, supra note 143, at 22-23; E.S., supra note 44, at 96; Ludolph, 
Termination of Faculty Tenure Rights Due to Financial Exigency and Program Discon- 
tinuance, 63 U. Det. L. REv. 609, 612 (1986). 
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on dismissal and contract-renewal matters. At the same time that 
power began shifting away from the president, the need for academic 
freedom was gaining recognition. University scholars were beginning 
to examine the biological, physical, and social sciences in greater depth 
at a time when their discoveries and opinions were neither greatly 
desired nor appreciated.'*”? Scholars thus began to see the unpleasant 
results of advocating unpopular and unwelcome views. 

Despite an increasing awareness of and support for academic freedom 
in the early part of the twentieth century, because in large part of the 
efforts of the American Association of University Professors [AAUP],*** 
political pressures and national stresses continued to intrude into the 
individual’s exercise of academic freedom. This was particularly true 
during the McCarthy era*®® and the periods surrounding both world 
wars. Although the autonomy of the profession as a whole remained 
relatively secure, individual academics suffered.‘** One author has at- 
tributed this security of the profession at the expense of the individual 
to the academic community’s willingness to redefine academic freedom 
in order to stay within limits set by the current political scene.**? 

Legal protection of academic freedom and tenure became an issue in 
the 1950s as academics began taking their grievances to court. The 





146. Tucker and Mautz, supra note 143, at 23; E.S., supra note 44, at 96. 

147. Tucker and Mautz, supra note 143, at 24; E.S., supra note 44, at 96-97. 

148. Two particularly illustrative cases involved the economist Richard T. Ely and his 
student, Edward Bemis. Ely, a professor at the University of Wisconsin, was charged in 
1894 with supporting strikes, fraternizing with union organizers, and writing ‘‘utopian, 
impractical, or pernicious’’ books. Instead of fighting the injustice of these charges as a 
violation of his academic freedom, he chose to prove the charges were false. Due to his 
willingness to accept a restricted definition of what comprised appropriate academic 
conduct, Ely retained his teaching position. Bemis, on the other hand, refused to 
compromise his advocacy and so was fired from the University of Chicago in 1895. 
Schrecker, supra note 21, at 27-28. Schrecker also noted that an outstanding study of 
the Ely and Bemis cases is in M. FURNER, ADVOCACY AND OBJECTIVITY (1975). 

149. See infra notes 154-63 and accompanying text. 

150. This era covered 1950 to 1954 when anti-communism sentiment was running 
high. Senator Joseph R. McCarthy from Wisconsin was instrumental in the move to rid 
the government of Communists, pro-Communists, and ‘‘bad risks.’’ See, e.g., R. GRIFFITH, 
THE PouiTics OF FEAR: JOSEPH R. MCCARTHY AND THE SENATE (1970) and THE MEANING OF 
McCartnyisM (E. Latham ed. 1965). 

151. Communist professors were pressured either to leave the party or leave the 
university. Schrecker, supra note 21, at 31-34. 

152. Schrecker, supra note 21, at 25. Also at 30: 

A far more serious problem has been the tendency of the academic community, 
in times of national crises like wars, to redraw the boundaries of acceptable 
professional behavior so as to come to terms with the prevailing political 
consensus. At such times, outside pressures for purging the academy of its 
supposedly disloyal members increase; and the academy, many of whose mem- 
bers themselves believe in the need for loyalty, finds itself confronted with a 
choice between defying national opinion in the name of academic freedom or 
redefining academic freedom so as to accommodate the national mood. 
This article is a fascinating historical reflection on how the academic community has 
often failed to stand up for the academic freedom of its individual members. 
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United States Supreme Court reviewed academics’ freedoms of speech 
and association and, in a line of cases, struck down statutes and 
reversed institutional conduct that had resulted in faculty dismissals 
on the grounds of association with controversial organizations, refusal 
to sign loyalty oaths, and criticism of governmental authority.‘ 


1. The AAUP and its Significance 


At its founding in 1915, the American Association of University 
Professors was exactly that—an organization composed solely of pro- 
fessors in higher education.*** The organization vigorously advocated 
tenure in higher education to protect academic freedom, and its advo- 
cacy through the years resulted in tenure as a recognized and well- 
established concept in higher education. The AAUP quickly produced 
its first policy statement when thirteen of its members drafted the 
favorably-received 1915 Report of the Committee on Academic Freedom 
and Tenure.**> Forming a basis for much of the AAUP’s later work, the 
1915 Report justified academic freedom on three grounds. The Report 
first stated a need for academic research. Second, it stressed the im- 
portance of adequate instruction. Third, it supported the development 
of experts for public service. This third justification is uniquely Amer- 
ican: the drafters believed that a significant aim of the modern univer- 
sity should be to develop experts who can help solve the complex 
problems of contemporary society.’ 

The AAUP has since drafted numerous policy statements regarding 
tenure and academic freedom in higher education.**” Perhaps its most 





153. Ludolph, supra note 145, at 613. E.g., Keyishian v. Board of Regents of U. of St. 
of N.Y., 385 U.S. 591, 87 S. Ct. 675 (1967) (New York statutes and administrative 
regulations barring any person who, inter alia, teaches the doctrine of forcible overthrow 
of government from employment in the public schools are unconstitutionally vague and 
violate the first amendment); Sweezy v. New Hampshire, 354 U.S. 235, 77 S. Ct. 1203 
(1957) (contempt conviction for refusing to answer questions by Attorney General of New 
Hampshire regarding the content of the professor’s lectures and his knowledge of a 
particular political party and its supporters was reversed as an invasion of the professor’s 
academic freedom and political expression). 

154. In its early years, university presidents and deans were expressly prohibited from 
membership. METZGER, ACADEMIC FREEDOM IN THE AGE OF THE UNIVERSITY 133 (1955). 


155. The authors were highly regarded in their fields, seven of the thirteen being 
social scientists. Id. 


156. Id. at 133-34. 
157. See generally Brown and Finkin, The Usefulness of AAUP Policy Statements, 54 
Epuc. Rec. 30 (1978). 
Tenure is a means to certain ends; specifically: (1) Freedom of teaching and 
research and of extramural activities and (2) a sufficient degree of economic 
security to make the profession attractive to men and women of ability. Freedom 
and economic security, hence, tenure, are indispensable to the success of an 
institution in fulfilling its obligations to its students and to society. 
Academic Freedom and Tenure: 1940 Statement of Principles and Interpretive Comments, 
60 A.A.U.P. BULL. 269, 270 (1974) [hereinafter 1940 Statement]. 
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important document to date has been its 1940 Statement of Principles 
on Academic Freedom and Tenure.'** Although a precise definition of 





158. Academic Freedom 

(a) The teacher is entitled to full freedom in research and in the publication 
of the results, subject to the adequate performance of his other academic duties; 
but research for pecuniary return should be based upon an understanding with 
the authorities of the institution. 

(b) The teacher is entitled to freedom in the classroom in discussing his 
subject, but he should be careful not to introduce into his teaching controversial 
matter which has no relation to his subject. Limitations of academic freedom 
because of religious or other aims of the institution should be clearly stated in 
writing at the time of the appointment. 

(c) The college or university teacher is a citizen, a member of a learned 
profession, and an officer of an educational institution. When he speaks or 
writes as a citizen, he should be free from institutional censorship or discipline, 
but his special position in the community imposes special obligations. As a 
man of learning and an educational officer, he should remember that the public 
may judge his profession and his institution by his utterances. Hence he should 
at all time be accurate, should exercise appropriate restraint, should show 
respect for the opinions of others, and should make every effort to indicate that 
he is not an institutional spokesman. 

Academic Tenure 

(a) After the expiration of a probationary period, teachers or investigators 
should have permanent or continuous tenure, and their service should be 
terminated only for adequate cause, except in the case of retirement for age, or 
under extraordinary circumstances because of financial exigencies. 

In the interpretation of this principle it is understood that the following 
represents acceptable academic practice: 

(1) The precise terms and conditions of every appointment should be stated 
in writing and be in the possession of both institution and teacher before the 
appointment is consummated. 

(2) Beginning with appointment to the rank of full-time instructor or a higher 
rank, the probationary period should not exceed seven years, including within 
this period full-time service in all institutions of higher education; but subject 
to the proviso that when, after a term of probationary service of more than 
three years in one or more institutions, a teacher is called to another institution 
it may be agreed in writing that his new appointment is for a probationary 
period of not more than four years, even though thereby the person’s total 
probationary period in the academic profession is extended beyond the normal 
maximum of seven years. Notice should be given at least one year prior to the 
expiration of the probationary period if the teacher is not to be continued in 
service after the expiration of that period. 

(3) During the probationary period a teacher should have the academic 
freedom that all other members of the faculty have. 

(4) Termination for cause of a continuous appointment, or the dismissal for 
cause of a teacher previous to the expiration of a term appointment, should, if 
possible be considered by both a faculty committee and the governing board of 
the institution. In all cases where the facts are in dispute, the accused teacher 
should be informed before the hearing in writing of the charges against him 
and should have the opportunity to be heard in his own defense by all bodies 
that pass judgment upon his case. He should be permitted to have with him 
an adviser of his own choosing who may act as counsel. There should be a 
full stenographic record of the hearing available to the parties concerned. In 
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academic freedom is not recognized within the United States, the 1940 
Statement is the most widely adopted definition of academic freedom 
and tenure. For instance, most American universities were operating 
according to the 1940 Statement by the late 1950s.°%° The continued 
influence of the 1940 Statement probably stems in part from periodic 
interpretive comments appended to the original text. The additions are 
‘‘based upon the premise that the 1940 Statement is not a static code 
but a fundamental document designed to set a framework of norms to 
guide adaptations to changing times and circumstances.’’*® Recognized 
not only in the academic world, the 1940 Statement has been used 
several times by courts in discussing academic freedom, financial exi- 
gency, and other topics addressed in the 1940 Statement.*™ 
Promoting itself as a protector of academic freedom for the university 
professor, the AAUP nevertheless has its critics. These scholars also 
believe in the importance of academic freedom in the education com- 
munity, but they assert that the AAUP actually has destroyed or, at the 
very least, failed to protect academic freedom.’ Furthermore, the 
AAUP faces charges by some academics that it seeks only to promote 
the issues of higher education as it sees them and is unresponsive to 





, 

the hearing of charges of incompetence the testimony should include that of 
teachers and other scholars, either from is own or from other institutions. 
Teachers on continuous appointment who are dismissed for reasons not involv- 
ing moral turpitude should receive their salaries for at least a year from the 
date of notification of dismissal whether or not they are continued in their 
duties at the institution. 

(5) Termination of a continuous appointment because of financial exigency 
should be demonstrably bona fide. 

1940 Statement, supra note 157. 

159. Benson, Tenure Rights in Higher Education in the Face of Financial Exigency: 
The Impact of Private Agreement, the AAUP and the Courts, 3 Det. C.L. REv. 679 (1983); 
Tucker and Mautz, supra note 143, at 23. 

160. Benson, supra note 159, at 271. 

161. E.g., Greene v. Howard Univ., 412 F.2d 1128 (D.C. Cir. 1969); Adamian v. 
Jacobsen, 523 F.2d 929 (9th Cir. 1975); Perry v. Sinderman, 408 U.S. 593, 92 S. Ct. 2694 
(1971); Browzin v. Catholic Univ. of Am., 527 F.2d 843 (D.C. Cir. 1975); Krotkoff v. 
Goucher College, 585 F.2d 675 (4th Cir. 1978). 

162. One scholar argues that the AAUP’s push for the enforcement of the seven-year 
rule, tenure granted after a probationary period of no longer than seven years, has 
ultimately destroyed academic freedom because young scholars are forced to produce 
something in order to make their mark within those short years rather than thoughtfully 
evolve and mature a product of substance and worth. Silber, supra note 6, at 49. Another 
author, Schrecker, supra note 21, at 33-34, argued through historical analysis that the 
AAUP preferred to redefine academic freedom rather than defend the rights of individual 
academics. In one instance, she noted the dismissal of three tenured professors from the 
University of Washington in 1949. Two were admitted Communists and were dismissed 
with the approval of most of the faculty committee on the grounds that Communists 
were “‘by definition, unqualified to teach.’’ The third refused to say if he was a Communist 
and so too was dismissed. The AAUP took no action even though only two years 
previously it had passed a resolution against automatically excluding Communists from 
the teaching profession. 
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the contemporary climate in American colleges and universities.*® 


2. The Mechanics of Tenure 


Tenure, originally promoted in the United States as necessary for 
protecting academic freedom, now is embedded deeply in the employ- 
ment practices of most universities.’ In 1985, however, about twenty- 
eight percent of all four-year colleges in the United States had imple- 
mented a tenure quota, allowing only a certain percentage of faculty 
members to hold tenure. This percentage is up from eighteen percent 
in the preceding decade. Moreover, some colleges have rejected com- 
pletely the concept of tenure.*®* 

In those institutions still using tenure, it usually is awarded to a 
qualified candidate who has successfully completed the probationary 
period. In community colleges, tenure is almost automatic after two 
years. In contrast, the probationary period in colleges and universities 
normally runs from three to seven years, with the decision to award 
tenure being much less automatic.’* In granting tenure, the institution 
guarantees continued employment for the tenured professor until either 
death or retirement. The institution may break the tenure agreement 
according to that institution’s specified policies and procedures on grounds 
of good cause or financial exigency.’** Although there does not appear 
to be a single accepted definition of good cause, dismissals for good 
cause usually fall under incompetence,’* immorality cr moral turpi- 
tude,’ neglect of duty,’” or insubordination.’7? Unlike dismissal for 





163. See generally O’Toole, supra note 5. 

164. In 1985, the New York Times reported that surveys by the AAUP and the American 
Council on Education found that over 90% of the nearly 3,300 American colleges and 
universities have some sort of tenure system, with about 60% of all full-time faculty 
members having tenure. Yarrow, Tenure: A Variety of Alternatives, N.Y. Times, Aug. 
18, 1985, § 12 (Summer Educ. Survey) at 39, col. 1. 

165. A number of schools founded in the last twenty-five years, such as Hampshire 
College in Amherst, Massachusetts (opened to students in 1970) and Evergreen State 
College in Olympia, Washington (opened to students in 1971), do not offer tenure to 
faculty. Other schools, such as Oral Roberts University in Tulsa, Oklahoma, offer tenure 
but do not guarantee permanent employment. Even tenured faculty are reviewed each 
year and given new ‘‘three-year continuous contracts.’’ Id. See supra notes 203-07 and 
accompanying text for a brief sketch of Hampshire College’s term contract system. 

166. Jason, supra note 6. 

167. Ludolph, supra note 145, at 617; Benson, supra note 159, at 680. 

168. E.g., Chung v. Park, 514 F.2d 382 (3d Cir. 1975) (biology professor dismissed 
because of poor recommendations, student concern over the quality of his teaching, his 
inability to carry his full share of teaching responsibilities, and his refusal to cooperate 
in identifying and resolving these problems). 

169. E.g., Ivey v. Board of Regents of Univ. of Alaska, 673 F.2d 266 (9th Cir. 1982) 
(professor dismissed for failing to teach courses he was reportedly teaching and for giving 
students credit for attending those courses) and Korf v. Ball State Univ., 726 F.2d 1222 
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good cause, dismissal because of financial exigency does not reflect upon 
the individual academic’s conduct. Rather, financial exigency, recognized 
as a basis for dismissal since 1925, occurs when the university experi- 
ences or anticipates a significant drop in income, necessitating a reduc- 
tion of staff in order to continue operating effectively. The economic 
climate in higher education during the 1970s and 1980s has been widely 
noted to influence the use of financial exigency as grounds for dis- 
missal.17? 


B. Current Attitudes Toward Academic Freedom and Tenure 


Academic freedom as currently accepted in the United States differs 
from the recognized German precedent in several ways. The German 
concept of lehrfreiheit limited freedom in the classroom to the subject 
matter prescribed by the university. The AAUP’s 1940 Statement, as 
the most widely recognized description of academic freedom, supports 
that limitation. Yet while German protection ended at the classroom 
door, American protection emerged from a tradition of general freedom 
of expression, entitling members of the academic community to the 
same freedom to support ideas and join causes that is extended to all 
citizens. Thus, academic freedom in the United States includes the 
right of an individual academic to speak freely as a private citizen 
without fear of dismissal or other discrimination based on personal 
beliefs.17? In fact, because of their position in society as intellectual 


leaders, academics particularly are urged to participate in the public 
debate of contemporary issues.’* Additionally, academic freedom as 





(7th Cir. 1984) (tenured professor dismissed for making sexual advances towards his 
inale students). 

170. E.g., Shaw v. Board of Trustees of Frederick Community College, 549 F.2d 929 
(4th Cir. 1976) (two professors dismissed for failing to attend two mandatory college 
functions; although this was an expression of their displeasure with new tenure policy, 
dismissal was not violation of their first-amendment rights because they breached express 
obligations of employment). 

171. E.g., Russ v. White, 541 F. Supp. 888 (W.D. Ark. 1981) (dean of instruction’s 
dismissal on grounds of publicly expressing anger, making physical threats to co-workers, 
and publicly voicing derogatory comments about his supervisor and other administrative 
personne! was because of the manner of expressing opinion, not expressing opinion 
itself; the dismissal was thus upheld). 

172. For further, more detailed discussion in this area, see Finkin, Regulation by 
Agreement: The Case of Private Higher Education, 65 Iowa L. REv. 1119 (1980); Ludolph, 
supra note 145; Benson, supra note 159. 

173. While this is true of public universities, the same cannot be said about private 
colleges and universities. This is probably best illustrated by Father Charles Curran, a 
theologian who was dismissed from his teaching position at Catholic University of 
America because he vocally disagreed with Catholic teachings. See generally Feeley, The 
Dissent of Theology: A Legal Analysis of the Curran Case, 15 Hastincs Const. L. Q. 7 
(1987); Curran, Academic Freedom and Catholic Universities, 66 Tex. L. REv. 1441 
(1988); Laycock and Waelbroeck, Academic Freedom and the Free Exercise of Religion, 
66 Tex. L. Rev. 1455 (1988). 

174. Developments in the Law—Academic Freedom, 81 Harv. L. Rev. 1045, 1048 
(1968). 
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practiced in American higher education is concerned almost exclusively 
with lehrfreiheit, the freedom of the teacher. Lernfreiheit, or learning 
freedom, is at issue only insofar as it is linked to a possible restriction 
on a professor’s freedom to teach. This argument relies on restricted 
opportunities to learn if certain subjects or ideas are excluded from the 
curriculum or if professors with particular convictions are excluded 
from the teaching faculty.’”5 

While the right to academic freedom is well-established in higher 
education,’ tenure appears to be losing its hold after its heyday 
between 1955 and 1965. During these years, there emerged a community 
greatly enhanced by economic expansion, a rapidly growing population, 
and the need for a work force with education and expertise in all levels 
of the economy. The demand for professors increased, and tenure was 
considered the most effective way of courting and keeping talent. The 
mid-1960s, however, brought economic inflation and recession, political 
protests and violence on campuses, and the end of the baby-boom. 
Higher education was plagued with financial stringency, demands for 
accountability, and declining enrollments, and tenure, in many cases, 
became the target for reform.” 

Like in Great Britain, forces concerned with American higher edu- 
cation have discussed the merit of permanent tenure.'”* Nevertheless, 
the two countries differ with regard to university dependency on gov- 
ernmental funds and control. Universities in the United States are not 
as subject to governmental pressure as their British counterparts because 
of the vast number of financial resources available. These resources 
include wealthy benefactors and students who pay higher tuition.’” 
The financial situation in the United States also is eased by the ability 
to dismiss tenured faculty because of financial exigency, thus freeing 
funds that otherwise would have been committed.'*° Yet while Britain’s 
situation might be more dire, thus necessitating the complete abolition 
of tenure, it does not render the American situation any less serious. 
There has been sufficient concern for a number of institutions to adopt 





175. Machlup, supra note 2, at 754. 

176. Cf. Ladenson, Is Academic Freedom Necessary, 5 LAW & PHIL. 59 (1986), in which 
the author argued that if a reasonable conception of workplace rights for employees was 
implemented, then the right to academic freedom would become obsolete. 

177. Moore, supra note 144, at 7-8. 

178. ‘In the United States, the merit of permanent tenure has been discussed in 
relation to the occurrence of ‘‘dead wood,’’ of persons who have ceased to be serious 
teachers or scholars, who neglect their duties, who publish nothing, or nothing of 
significance.’’ E.S., supra note 44, at 100. 

179. Id. at 99. 

180. For further discussion of dismissal for financial exigency and its effects, see 
generally Ludolph, supra note 145; Benson, supra note 159; Saunders, Legal Issues in 
Terminating Tenured Faculty Members Because of Financial Exigency, 65 Epuc. REC. 12 
(1984); Note, Economically Necessitated Faculty Dismissals as a Limitation on Academic 
Freedom, 52 DEN. L. J. 911 (1975). 
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a more flexible tenure system, and for some to do away with tenure 
altogether.** 

To discover how faculty and administrators themselves regarded 
tenure in its own right and as a protector of academic freedom, one 
educational researcher questioned a random sample of faculty and 
academic administrators at ‘‘a major multipurpose university in the 
East.’’®? The researcher discovered that ‘‘[t]enure status is a key indi- 
cator of tenure attitude.’’*** Those with tenure nearly always favored 
the practice of tenure more than did the non-tenured respondents. 
Interestingly, there was a split among the non-tenured respondents, 
with one group wanting tenure eliminated completely and the other 
wanting the right of tenure expanded. The study also revealed that 
faculty involvement in sensitive or controversial activities did not relate 
strongly to the attitude toward tenure, regardless of whether that in- 
volvement occurred within the university or in the public eye: ‘‘Pro- 
tection of professors in their roles as experts was not felt to be needed 
as strongly as protection for faculty who express themselves on public 
issues.’’'** Of course, this finding rekindles the question of academic 
freedom as a ‘‘freedom for what?’’ 


C. Modern Protection for Academic Freedom 
1. Tenure: Variations on a Theme. 


a. Statutory Tenure 


As protection for academic freedom, the most effective tenure is 
statutory. Under tenure statutes, a teacher’s contract of employment 
continues without express renewal. The statute also defines the due 





181. Some of the schools adopting more flexible tenure systems include Union College 
in Schenectady, N.Y. (after completing the probationary period, Union offers a third 
alternative to the traditional choices of awarding or denying tenure; declaring faculty 


‘‘tenurable,’’ meaning these individuals are qualified for tenured positions if such slots 
open up); University of Rochester (the maximum probationary period has been increased 
from seven to eleven years with promotions to associate professor being made without 
tenure in order to provide junior faculty with greater job security and better chances of 
getting tenure); Oral Roberts University in Tulsa, Oklahoma (even after receiving tenure, 
faculty members are reviewed and given new ‘“‘three-year continuous contracts’ each 
year); and the University of Texas, Permian Basin (in the final year of a seven-year 
contract, the academic is reviewed for term tenure; if denied, the academic receives a 
terminal one-year contract; if awarded, the academic is awarded a new seven-year 
contract). Yarrow, supra note 164. Hampshire College and Evergreen State College, supra 
note 165, are two universities which do not provide tenure. 

182. Walden, Higher Education: Attitudes Toward Tenure, 62 Put DELTA KAPPAN 216 
(1980). 

183. Id. at 217. 

184. Id. 
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process required to dismiss a teacher holding tenure.’* As a legal 
provision of the state, statutory tenure enables state courts to determine 
whether dismissals in spite of tenure are legal. For example, in Johnson 
v. Board of Regents of University of Wisconsin System,*** the University 
had selected tenured professors to be laid off because of reduced 
enrollments and financial exigency. The professors selected maintained 
that they had been denied minimal procedural due process and sought 
a preliminary injunction. Although it denied the injunction, the United 
States District Court for the Western District of Wisconsin stated that 
due process required that each faculty member selected for dismissal 
be given a fair opportunity to show that the reason for dismissal was 
constitutionally impermissible or that the decision to dismiss was 
completely arbitrary and unreasonable. In this way, academic freedom 
as it falls within those rights provided in the Constitution’ is protected. 

It is important to note that statutory tenure never extends to private 
institutions.*** In fact, even in those states with statutory tenure, it 
often does not extend to public colleges and universities.**° In these 
cases, an institution wishing a tenure system can create it through 
employment contracts. 


b. Contractual Tenure 


The contractual approach to tenure revolves around the rights that 
faculty members possess under both the express and the implied terms 
of their employment contracts.’ Proponents of the contract system 
point to four advantages it possesses over the more traditional tenure 
system. First, the contract system, through the contract, explicitly states 
what is expected of the academic.*** Second, the contract system allows 
a department or university to weed out those who are not fulfilling 
their contractual obligations. Third, the contract system engenders 
competition. This maintains a high level of productivity as faculty 
members work to meet their obligations and thus retain their jobs. 
Finally, the contract system allows for flexibility in personnel manage- 
ment: faculty members can be best used in relation to their strengths. 
For instance, if a particular academic excels at teaching, that academic 
could teach a larger course load rather than perform mediocre research. 
Similarly, another academic who might be noted for outstanding re- 





185. Rickman, The Teacher Tenure Controversy, 46 Epuc. F. 9, 10 (1981). 

186. 377 F. Supp. 227 (W.D. Wis. 1974). 

187. See infra notes 230-54 and accompanying text. 

188. Statutory tenure applies only to public institutions over which the state has 
control. 

189. Supra note 174, at 1085. 

190. Ludolph, supra note 145, at 610-11; 44 Ed. Law Rep. (West) 2 (April 14, 1988). 

191. ‘‘This rules out any sneaky ‘hidden agenda’ regarding extra publications or extra 
chumminess with some ruling clique.’’ Jason, supra note 6, at 185. 
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search could concentrate in that area rather than subject students to 
merely passable teaching.'*? 

A contract for employment between a university and an individual 
professor usually states the terms of service for the academic year in 
question, including rank, department and salary. Often, the contract 
explicitly incorporates all or part of the university’s personnel policies 
which are commonly stated in the faculty handbook.’ Ideally, the 
faculty handbook contains due-process and academic-freedom provi- 
sions. 

Not all terms governing tenure or the employment relationship be- 
tween the university and the faculty member need be expressed in the 
contract. In Greene v. Howard University,’ the faculty handbook stated 
that ‘‘[i]t will be the practice of the University, without obligation to 
do so, to give written notice’’ by a specified date if the academic’s 
contract would not be renewed for the following academic year.’ The 
notice date had passed with no notice given, when several non-tenured 
faculty members created a number of disturbances on campus. Dis- 
pleased with such conduct, the University sent them late notices of 
nonrenewal instead of conducting hearings to decide if the professors 
could be dismissed with cause. The United States District Court for the 
District of Columbia found that, as set out in the faculty handbook, the 
University was neither contractually nor legally bound to give timely 
notice. Noting that the University had endorsed the AAUP policy for 
notice of nonreappointment, however, the Court of Appeals for the 
District of Columbia Circuit rejected the District Court’s finding that 
the contract expressly stated that it could not be bound. Instead, the 
court accepted the AAUP standards and held that the University was 
bound by the notice provision in its faculty handbook in spite of its 
express intentions not to be bound.’ 





192. Id. 

193. Finkin, supra note 172, at 1125. Personnel policies may also be stated in other 
documents. See, e.g., Holliman v. Martin, 330 F. Supp. 1, 8 (W.D. Va. 1971), where the 
‘“contract’ consisted of a salutory greeting, an offer of employment, a recital of the 
proposed salary, and a statement that the faculty was to be governed by the American 
Association of University Professors’ 1940 Statement of Principles of Academic Freedom 
and Tenure.”’ 

194. 412 F.2d 1128 (D.C. Cir. 1969). 

195. Id. at 1132 (emphasis added). 

196. Id. at 1135. Of course, endorsing AAUP statements will not work always and 
only to the benefit of the faculty member. In Adamian v. Jacobsen, supra note 161, a 
tenured professor allegedly incited a group of demonstrators into a possibly violent 
confrontation with officials by using profane language. The University charged the 
professor with violating a vague provision of the University Code, thus allowing dismissal 
for ‘‘adequate cause.’’ The district court found for Adamian and ordered that he be 
reinstated. But the Ninth Circuit noted that the relevant section of the University Code 
was almost a verbatim excerpt from the AAUP’s 1940 Statement. Furthermore, the AAUP’s 
own interpretation of the University’s statement would permit Adamian’s dismissal. 
Accordingly, the Ninth Circuit remanded the case to the district court to discover if the 
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Greene illustrates how courts often integrate other documents into 
the contract in order to compensate for contract provisions that are 
perceived as vague and inadequately drafted. By incorporating docu- 
ments such as the AAUP’s 1940 Statement, courts better protect aca- 
demic freedom than by looking no further than the contract.**” In 
addition to incorporating external documents, judges wishing to resolve 
material ambiguities in the employment contract may also look to verbal 
promises or assurances made by agents of the university,’ institutional 


policy statements governing employment,’” and traditional custom or 
practice.?° 


c. Term Contracts 


Although some, most notably the AAUP, state that academic freedom 
cannot be protected adequately by a term contract, a number of uni- 
versities operating under such a system dispute that claim: 


If academic freedom translates as due-process, we believe that all 
the procedural protections afforded tenured faculty can be made 
available to faculty on term contracts. Were term appointments 
inherently incompatible, the AAUP, by definition, could not fash- 
ion a policy to protect probationary faculty against alleged viola- 


tions since probationary faculty are faculty on term contracts.?” 


For instance, Hampshire College in Amherst, Massachusetts decided 
when it was founded less than twenty years ago that its faculty should 
not be tenured. The College based employment on a term-contract 
system. Under this system, each new academic is reviewed after three 
years, and then may be offered a four-year contract, and finally a 
renewable ten-year contract.?°? Despite its non-tenured staff, Hampshire 
College is committed to academic freedom and explicitly endorses the 
AAUP’s 1940 Statement. In the absence of tenured faculty, of course, 





University regents had assimilated the AAUP’s interpretations into the University Code, 
thus validating Adamian’s dismissal. 

197. Courts are beginning to recognize AAUP policies as normative standards in higher 
education. See, e.g., Browzin v. Catholic Univ. of Am., supra note 161, where Judge 
Wright’s opinion asserted that AAUP policy statements are an acceptable source of 
information which can be used to verify the normative standards recognized in higher 
education. 

198. J. BECKHAM, FACULTY/STAFF NONRENEWAL AND DISMISSAL FOR CAUSE IN INSTITUTIONS 
OF HIGHER EDUCATION 55 (1986). 

199. See, e.g., Greene v. Howard Univ., supra note 161, where analysis of the 
University’s contractual obligation began with the terms of the faculty handbook. 

200. See Bason v. American Univ., 414 A.2d 522 (D.C. 1980); Pride v. Howard Univ., 
484 A.2d 31 (D.C. 1978); and Perry v. Sinderman, supra note 161. 

201. R. CHair & A. ForD, BEYOND TRADITIONAL TENURE: A GUIDE TO SOUND POLICIES AND 
PRACTICES 56 (1982). 

202. Yarrow, supra note 164. 
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the procedures pertaining to academic freedom are not identical to the 
AAUP procedures.?% 

Hampshire’s procedures provide for an intramural board from which 
unresolved disputes concerning academic freedom can be appealed to 
a faculty panel, using a process incorporating all the due-process 
elements suggested by the AAUP.“ The board of trustees, a traditional 
offender of academic freedom, reviews panel decisions only when the 
award exceeds the complainant’s salary or extends a contract for more 
than three years.?% 

Although a number of institutions operating under term contracts 
have not established procedures for appeal, thus leaving academic 
freedom vulnerable to attack, many of these schools are in the public 
system and so fall under the jurisdiction of the state. Protection for 
academic freedom in such cases can be statutory? or, if the dispute 
concerns the academic’s liberty or property right, based on due-process 
provisions of the federal Constitution.?°’ 


2. Collective Bargaining 


As faculties seek to strengthen their job security, and universities 
seek to expand their flexibility, collective bargaining has become in- 
creasingly important in order to create particularly appropriate terms 
of employment. Parties prefer to specify their own terms rather than 
leave it to a court to integrate documents and infer additional terms 
and conditions based upon the parties’ customary conduct.” Faculty 
are most interested in tenure-related provisions in order to enhance job 
security. Most collectively-bargained contracts reflect this concern: 


[S]pecification of evaluation criteria; an evaluation procedure in- 
cluding committees and composition; location and character of 
the materials upon which a decision will be made for promotion 
and tenure (access to and content of personnel files); a means for 
challenging institutional violations of tenure policies; a dismissal 
for cause procedure; and an institutional commitment to principles 
of academic freedom [are] usually contained in general contract 
provisions at the beginning of the agreement.?°° 





203. Chait & Ford, supra note 201, at 57. 

204. This panel consists of three insiders, chosen from a pool of four, and two outsiders, 
chosen from a pool of three by the faculty at large. Id. 

205. Even so, the board is unable to hear new evidence or conduct an independent 
examination and may revise the decision only if it ‘‘is not supported by substantial 
evidence ... or is incorrect in the interpretation of the duty, privileges, and rights of 
the parties.’’ Id. 

206. If the state has statutory tenure, then the statute rather than the contract controls 
faculty employment. 

207. Chait & Ford, supra note 201, at 58. 

208. Ludolph, supra note 145, at 644; Moore, supra note 144, at 13. 


209. McHugh, Faculty Unionism, in THE TENURE DEBATE (1973), quoted in Moore, 
supra note 144, at 13. 
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Because of the potential for an economic crisis within the institution, 
faculty and administrators tend to incorporate in the collective-bargain- 
ing agreement provisions for terminating academic positions similar to 
those suggested by the AAUP.?"° Alternatively, the parties construct 
such definitions and procedures themselves. Furthermore, many parties 
specify that all disputes shall be resolved through binding arbitration, 
thus keeping conflicts out of the courts.?"* 

Collective bargaining is available to faculty of public and private 
institutions through different routes. Those in public institutions can 
collectively bargain provided the state has a public-employee labor 
relations act which does not exclude higher education faculty.?’2 Faculty 
at private institutions may unionize under the National Labor Relations 
Act [NLRA].?73 In case of legal action, state courts and administrative 
agencies have jurisdiction over collective bargaining in public institu- 
tions, whereas suits originating in private universities are heard by 
federal courts and agencies applying federal law.” 

Although collective bargaining has gained popularity, a recent survey 
of faculty members and administrators of a large eastern university 
suggests that not all academics place a great deal of faith in collective 
bargaining: ‘‘[R]Jespondents felt that tenure is needed in institutions 
that have collective bargaining. That is, they do not wish at this time 
to replace tenure with contractual guarantees of job security and aca- 


demic freedom that can be written into collective bargaining agree- 
ments.’’?15 

Moreover, recalling that often those within the institution pose the 
greatest threat to academic freedom,”** one author has suggested that 
collective bargaining itself threatens academic freedom.”’” A typical 





210. Possible provisions include National Educ. Assoc. Resolution 77-64 on staff 
retention, NEA Handbook (1977-1978), and AAUP’s 1976 Recommended Institutional 
Regulations on Academic Freedom and Tenure, 62 A.A.U.P. BULL. 184, 186-87 (1976). 
Ludolph, supra note 145, at 645-46. 

211. Ludolph, supra note 144, at 646-47. 

212. KAPLIN, THE LAW OF HIGHER EDUCATION: LEGAL IMPLICATIONS OF ADMINISTRATIVE 
DECISION MAKING 95-99 (1978), noted in Ludolph, supra note 145, at 644. In 1965, 
Michigan became the first state to enact legislation allowing higher education faculty to 
use collective bargaining. Ludolph, supra note 145, at 644. 

213. 29 U.S.C. §§ 151-87 (1982). 

214. Ludolph, supra note 145, at 644. 

215. Walden, supra note 182, at 217. 

216. See supra notes 25-30 and accompanying text. 

217. The practical conflict between tenure rights and teachers’ unions began to 
arise a decade ago, when the teachers’ unions commenced their campaigns on 
college campuses. If a union attains an agency shop contract with a college, 
requiring that all professors and instructors must pay dues or fees to the teachers’ 
union; and if some members of the faculty refuse either to join or to pay the 
fees; and if those particular faculty members already possess permanent tenure 
of their appointments—why, something has to give. What gives? Why the 
tenure and academic freedom of the dissenting professors. 

Kirk, Bargaining Away Academic Freedom, 1 Gov’tT UNION REv. 20, 22-23 (1980). This 
is a persuasive article, illustrating how collective bargaining is capable of violating 
academic freedom, tenure, and even freedom of association. 
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case arose at Ferris State College,2*® where the Ferris Faculty Associa- 
tion, affiliated with the Michigan Education Association and the Na- 
tional Education Association, gained exclusive bargaining rights in 
1973. Those faculty members who failed to join were assessed a service 
fee of $160 per year by the union, with the college Board of Control 
resolving that anyone who failed to pay would be dismissed, tenure 
notwithstanding. For several months, many faculty members refused to 
pay, despite intimidation by both union and administration as well as 
an unpromising job market. By the spring of 1975, six tenured faculty 
members still refused to join the union and submit to the agency shop. 
Four paid under protest, however, with the funds placed in escrow 
contingent upon the results of litigation.2"? In May, 1975, dismissal 
notices were sent to the other two; one faculty member paid under 
protest,?° and the other retired rather than submit.??' 

Collective bargaining might no.longer threaten academic freedom 
because the future of faculty collective bargaining is uncertain in light 
of a 1980 United States Supreme Court decision.??? With some public 
institutions already benefitting from state labor-relations acts, the Na- 
tional Labor Relations Board first extended its jurisdiction to private 
higher education in 1970 in Cornell University.2?? Subsequent cases 
supported this decision,?** and in 1975 the Board received judicial 
enforcement of its decision in NLRB v. Wentworth.2?5 In Wentworth, 


the United States Court of Appeals for the First Circuit rejected the 
argument that faculty are managerial and thus exempt from the Act. 
Nevertheless, five years later, the United States Supreme Court, in 
NLRB v. Yeshiva University,?*° disagreed and clouded the future of 





218. This institution is now known as Ferris State University because of 1987 legislation 
which granted five state colleges, including Ferris State, university status. 

219. Kirk, supra note 217, at 26. The author cited no cases in this litigation, and 
research in both the federal and Michigan court systems uncovered no evidence of the 
litigation mentioned. 

220. In writing to Ferris State’s Tenure Review Board, Dr. Lehnert stated that: 

The teaching jobs at Ferris are not the property of the union. The public colleges 
of Michigan belong to the public they serve. The union is not the voice of the 
teaching profession .. . . They are interested in academic freedom only insofar 
as it helps them to their political goals. Academic freedom is essentially 
protection of the right to study, think, and teach the truth. Tenure is designed 
to allow freedom of expression, and is most often challenged by political 
ideologues, who coerce others into conformity, and in this case even demand 
economic support. 
Id. at 27. 

221. Id. at 26. 

222. See infra notes 226-28 and accompanying text. 

223. 1970 NLRB Dec. (CCH) 4 22,006. 

224. C.W. Post Center of Long Island Univ., 1971 NLRB Dec. (CCH) 4 22,961, 1972 
NLRB (CCH) § 24,457 (supp. decision and direction), 1973 NLRB (CCH) 4 24,830 (2d 
supp. decision order and direction); Fordham Univ., 1971 NLRB (CCH) 23,473 (defining 
collective authority). 

225. 515 F.2d 550 (ist Cir. 1975). 

226. 444 U.S. 672, 100 S. Ct. 856 (1980). 
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collective bargaining in higher education. The Court held that the 
Yeshiva faculty exercised that degree of autonomy and independent 
judgment commonly attributed to managerial employees, who do not 
fall within the scope of the Act, and thus the faculty could not organize 
under the NLRA.??” 

Yeshiva effectively restricted unionization in private institutions and, 
as one author has suggested, also will influence the growth of faculty 
unionization on public campuses if state courts follow the same ap- 
proach in applying state laws. Then again, as faculty become increas- 
ingly concerned about secure employment and the financial condition 
in higher education, collective bargaining may become more attrac- 
tive.2?® Collective bargaining is by its very nature ‘‘collective’’. The 
rights of the individual likely will be subsumed under the collective 
rights of the group, thus leaving academic freedom vulnerable should 
collective bargaining continue to be used to obtain favorable employ- 
ment contracts. 


3. Constitutional Protection 


a. Freedoms of Speech and Association??° 


Keyishian v. Board of Regents of University of State of New York,?*° 


a 1967 United States Supreme Court case, was one of the first decisions 
to recognize explicitly academic freedom and afford it constitutional 
protection. Keyishian and three others were faculty members at the 
University of Buffalo, a private college that merged into the State 
University of New York and became a public institution. To retain their 
employment after the merger, the four educators were required to sign 
a certificate stating that they were not Communists, and that if they 
ever had been, they had so informed the president of the University. 
The four refused to sign the certificate. As a result, Keyishian’s contract 
was not renewed, one faculty member voluntarily resigned, and two 





227. Managerial employees are defined as those who ‘‘’formulate and effectuate 
management policies by expressing and making operative the decisions of their 
employers’... .’’ ... Although the Board has established no firm criteria for 
determining when an employee is so aligned [so as to be considered a managerial 
position], normally an employee may be excluded as managerial only if he 
represents management interests by taking or recommending discretionary ac- 
tions that effectively control or implement employer policy. 

Id. at 682-83, 100 S. Ct. at 862. 

228. Ludolph, supra note 145, at 645. 

229. Merely seeking to illustrate that the first amendment can serve as protection for 
academic freedom, this is a vast over-simplification of the relationship between the 
freedoms of speech and association and the several components of academic freedom 
(i.e., intramural v. extramural speech). For a more detailed discussion of some of these 
issues, see supra note 174, at 1065-77; Finkin, Intramural Speech, Academic Freedom, 
and the First Amendment, 66 Tex. L. REv. 1323 (1988). 

230. 385 U.S. 591, 87 S. Ct. 675 (1967). 
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continued to teach pending the outcome of the litigation. The University 
dismissed another appellant for refusing to answer in writing under 
oath whether he had ever taught or advocated the forceful overthrow 
of the government. The Supreme Court held that the state laws requiring 
these disclosures and oaths, and the manner in which they were 
interpreted, were unconstitutionally overbroad. The Court believed that 
vaguely-worded laws, such as the ones at issue in Keyishian, en- 
croached on first-amendment freedoms when individuals were forced 
to guess what constituted unlawful conduct and so to steer clear of the 
‘‘unlawful zone’’ in order to safeguard their employment.?* The Su- 
preme Court expressed its views regarding academic freedom, stating: 


Our Nation is deeply committed to safeguarding academic free- 
dom, which is of transcendent value to all of us and not merely 
to the teachers concerned. That freedom is, therefore[,] a special 
concern of the First Amendment, which does not tolerate laws 
that cast a pall of orthodoxy over the classroom.?%? 


The Supreme Court has continued to espouse this view, thus legiti- 

mizing academic freedom’s place within the first amendment.?** 
While the Supreme Court stands ready to protect academic freedom 

under the first amendment,?** some scholars contend that the protection 


is not sufficient. The concepts of academic freedom and free speech 
are somewhat related, but the two are based on entirely different 
principles, with academic freedom preceding the civil liberty of free 
speech by several hundred years. For instance, freedom of speech deals 
with governmental regulation of the speech of all persons, whereas 
academic freedom deals with a particular population—college and uni- 
versity professors. Freedom of speech is a civil liberty protected under 





231. Id. at 604, 87 S. Ct. at 684. 

232. Id. at 603, 87 S. Ct. at 683. 

233. See, e.g., Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 
2733, 2759 (1977) (‘‘academic freedom, though not a specifically enumerated right, long 
has been viewed as a special concern of the First Amendment.’’); Whitehill v. Elkins, 
389 U.S. 54, 59-60, 88 S. Ct. 184, 187 (1967) (‘‘[w]e are in the First Amendment field. 
The continuing surveillance which this type of law places on teachers is hostile to 
academic freedom... .’’). See also Barenblatt v. United States, 360 U.S. 109, 112, 79 
S. Ct. 1081, 1085 (1959) (‘‘[W]hen academic freedom and its corollary learning-freedom, 
so essential to the well-being of the Nation, are claimed this Court will always be on the 
alert against intrusion by Congress into this Constitutionally protected domain.’’); Sweezy 
v. Hew Hampshire, supra note 153, at 250, 77 S. Ct. at 1211 (‘‘The essentiality of 
freedom in the community of American universities is almost self-evident . . . . To impose 
any strait jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation.’’). 

234. Academic freedom is characterized as a first-amendment constitutional right 
‘largely because United States courts have been reluctant to recognize an entitlement 
which would go beyond the grant of free speech and association available to every 
citizen.’’ Beckham, supra note 198, at 41-42. 
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the Constitution, whereas academic freedom is a right that is inde- 
pendent of the law of any land. Freedom of speech can be protected 
by appealing to the courts, whereas academic freedom can be protected 
only by appealing to the conscience of individuals and groups in 
society.?*> Admittedly, ‘‘the two may overlap at some points, but at 
others they diverge.’’?°* Thus, as academic freedom departs from the 
more general freedom of speech, academics require more than the 
‘absence of governmental sanctions, more than a guarantee that they 
will not be jailed for the expression of their thoughts.’’?” 

While freedom of speech under the first amendment does not com- 
pletely protect academic freedom, it is a beginning, and has proved 
useful in protecting both intramural and extramural freedom.?** The 
first amendment should not be the final avenue explored in protecting 
academic freedom—other measures should be attempted if the first 
amendment proves insufficient. 


b. Due Process Under the Fourteenth Amendment 


i. Public Institutions 


Within the last twenty years, courts have examined faculty dismissals 
from public institutions in terms of due process under the fourteenth 





235. Finkin, supra note 229, at 1324; Machlup, supra note 2, at 755. 

236. Finkin, supra note 229, at 1325. 

237. Machlup, supra note 2, at 755. 

238. In Keyishian, faculty members could not be dismissed because they willfully 
advocated or taught the doctrine of forcible overthrow of government. Moreover, merely 
belonging to an organization with knowledge of its unlawful goals without showing any 
specific intent to further those goals was insufficient justification to exclude or dismiss 
from employment. In Shelton v. Tucker, 364 U.S. 479, 81 S. Ct. 247 (1960), compelling 
teachers to disclose the identity of every organization to which they had belonged or 
contributed in the last five years as a prerequisite to employment was a violation of the 
right to free association. 

Such interference with personal freedom is conspicuously accented when the 
teacher serves at the absolute will of those to whom the disclosure must be 
made—those who any year can terminate the teacher’s employment without 
bringing charges, without notice, without a hearing, without affording an 
opportunity to explain. 
Id. at 486, 81 S. Ct. at 251. And in Sweezy, in which a professor was questioned by the 
duly authorized Attorney General regarding the content of the professor’s class lectures 
and his knowledge of a particular party and its followers, the professor’s contempt 
conviction for refusing to answer was an invasion of his liberties of academic freedom 
and political expression. 
The State Supreme Court thus conceded ... that petitioner’s right to lecture 
and his right to associate with others were constitutionally protected freedoms 
which had been abridged through this investigation . . . . Merely to summon a 
witness and compel him, against his will, to disclose the nature of his past 
expressions and associations is a measure of governmental interference in these 
matters. These are rights which are safeguarded by the Bill of Rights and the 
Fourteenth Amendment. We believe that there unquestionably was an invasion 
of petitioner’s liberties in the areas of academic freedom and political expres- 
sion—areas in which government should be extremely reticent to tread. 
Id. at 249-50, 77 S. Ct. at 1211. 
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amendment.*** Prior to that time, academics’ access to the courts under 
the fourteenth amendment was hampered by the doctrine holding 
government employment to be a privilege, not a right. In Bailey v. 
Richardson,”*° for example, plaintiff Bailey brought suit after she was 
denied reinstatement to her government job because ‘‘[gjovernment 
officials found reasonable ground to believe her disloyal.’’** She was 
provided with neither a trial nor the identity of the individual who 
informed against her. In upholding her dismissal, the United States 
Court of Appeals for the District of Columbia stated that ‘‘[i]Jt has been 
held repeatedly and consistently that government employ is not ‘prop- 
erty.’ . . . We are unable to perceive how it could be held to be ‘liberty.’ 
Certainly it is not ‘life.’ ’’24 

The courts began reassessing public faculty employment in the 1970s, 
following the abolition of the privilege doctrine. In its place, the new 
property analysis gave courts a fresh perspective on constitutional 
property rights.?** This new property analysis had as a basic premise 
that government services, and thus public employment, were entitle- 
ments. Once the government extended the benefits of employment to 
workers, those workers then altered their behavior and habits, expecting 
the benefits to continue. The theory stated that these citizens were thus 
entitled to these benefits, which then could not be terminated without 
due process.?*4 


The courts first applied the new property analysis to public employ- 
ment in 1972. Both Perry v. Sinderman?** and Board of Regents of 





239. Ludolph, supra note 145, at 655. 

240. 182 F.2d 46 (D.C. Cir. 1950). 

241. Id. at 51. 

242. Id. at 57. 

243. Charles Reich outlined his new theoretical approach to interpreting constitutional 
property rights in Reich, The New Property, 73 YALE L. J. 733 (1964). 

244. Reich, The New Property, 73 YALE L. J. 733 (1964), succinctly outlined in Ludolph, 
supra note 141, at 614 n.16. 

To have a property interest in a benefit, a person clearly must have more than 
an abstract need or desire for it. He must have more than a unilateral expectation 
of it. He must, instead, have a legitimate claim of entitlement to it. It is a 
purpose of the ancient institution of property to protect those claims upon 
which people rely in their daily lives, reliance that must not be arbitrarily 
undermined. It is a purpose of the constitutional right to a hearing to provide 
an opportunity for a person to vindicate those claims. 
Board of Regents of State Colleges v. Roth, 408 U.S. 564, 577, 92 S. Ct. 2701, 2709 
(1972). 

245. 408 U.S. 593, 92 S. Ct. 2694 (1972). In Sinderman, Robert Sinderman had been 
employed in the state college system for ten years, with the last four spent as a junior 
college professor under a series of single-year contracts. With no explanation or prior 
hearing, the Regents failed to renew his employment contract for the following year. 
Sinderman brought suit, charging that the decision not to rehire him was due to his 
public criticism of the College administration. Sinderman urged that this infringed his 
right to free speech and that the Regents’ refusal to grant him a hearing denied him 
procedural due process. The United States Court of Appeals for the Fifth Circuit reversed 
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State Colleges v. Roth?** concerned dismissed faculty members who 
charged that they had been denied due process. The United States 
Supreme Court in these cases provided that a public employee may not 
be deprived of a property right, such as tenure, unless the requirements 
of constitutional due process have been satisfied. These two decisions 
provide the principles governing property interests and the requirement 
of constitutional due process in public higher education: Sinderman 
controls for tenured faculty and Roth controls for non-tenured faculty.?*’ 

Even when fourteenth-amendment due process requires a fair proce- 
dure, it need not be the best possible procedure. Procedural safeguards 
are likely to benefit both parties, although cases arise in which the 
government can prove the procedure itself will be damaging.*** In fact, 
one judge defined due process ‘‘in terms of the maximum procedural 
safeguards which can be afforded petitioners without jeopardizing the 





a summary judgment in favor of the College and held that the lack of a contractual or 
tenure right to re-employment, on its own, did not defeat of Sinderman’s claim that 
failure to renew his contract violated his right to free speech under the first and fourteenth 
amendments. Furthermore, although procedural due process does not protect an ‘‘expec- 
tancy’’ of tenure, Sinderman alleged that the College had a de facto tenure policy created 
out of rules and understandings officially disseminated and maintained which entitled 
him to the chance to prove he legitimately had a claim to job tenure. If he could produce 
such proof, then the College would be obligated to grant him a hearing at his request at 
which he could be informed of the grounds for his nonretention and subsequently 
challenge their adequacy. 

246. 408 U.S. 564, 92 S. Ct. 2701 (1972). In Roth, David Roth was hired for a one- 
year fixed-term contract. Prior to the end of the academic year, the University informed 
Roth that he would not be rehired for the following year, with no explanation and no 
opportunity to challenge the decision. Although he did not have tenure and, unlike 
Sinderman, there was no way he could possibly assert tenure, Roth nevertheless alleged 
that the University officials had violated his right to procedural due process when they 
failed to provide him with both a reason for nonretention and an opportunity for a 
hearing. The United States Court of Appeals for the Seventh Circuit found that as a 
nontenured faculty member, Roth’s appointment contained no interest whatsoever in re- 
employment for the year. Granted, Roth had an abstract expectancy in being rehired; 
however, he had no property interest which would require the University to grant him 
a hearing after refusing to extend his employment contract. 408 U.S. at 578, 92 S. Ct. 
at 2710. Furthermore, Roth was unable to claim a violation of a ‘‘liberty’’ interest since 
he was merely not rehired; he had suffered no injury or character slur and so was as 
free as before to seek work elsewhere. Additionally, since no damaging charge was made 
against him, such as dishonesty or immorality, the University was not obliged to provide 
Roth with either notice or opportunity to be heard. Id. at 573, 92 S. Ct. at 2707. 

247. Ludolph, supra note 145, at 616. Under Mount Healthy School Dist. Bd. of Educ. 
v. Doyle, 429 U.S. 274, 97 S. Ct. 568 (1976), the Supreme Court ruled that a nontenured 
faculty member had no right to a hearing either prior to or following the dismissal unless 
the faculty member could prove that the dismissal decision was based on the individual’s 
exercise of constitutionally-protected rights such as those found in the first amendment. 
If the faculty member proves that constitutionally protected behavior was the substantial 
or motivating factor in the dismissal, then the burden of proof shifts. It is now the 
university’s turn to prove, by a preponderance of the evidence, that it would have reached 
the same conclusion even without considering the protected activity. 

248. Supra note 174, at 1081. 
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security program.’’*° With regard to higher education specifically, ‘‘the 
government’s interest goes beyond the promotion of fairness to the 
encouragement of an academic atmosphere free from the threat of 
arbitrary treatment.’’25° 


ii. Private Institutions and Contractua! Due-process 


Unlike their counterparts at public institutions, faculty at private 
colleges and universities cannot claim due-process rights under the 
fourteenth amendment, and thus are relegated to the terms of their 
employment contracts. Some courts have attempted to extend due- 
process rights to these faculty through quasi-due-process standards 
which are applied to the contractual relationship between faculty and 
the private college or university.?® 

The primary purpose of this contractual approach to faculty dismissals 
is to discover the terms and obligations encompassed within the agree- 
ment between individual faculty members and the institution, public 
or private. In contractual disputes, the courts, honoring conventional 
contract principles, look first to the explicit language of any written 
agreements. When that fails to produce a satisfactory result, courts then 
may infer any additional terms necessary to carry out the parties’ 
intentions.”°? Courts often have read into the agreement the 1940 State- 
ment specifically dealing with academic freedom and tenure,”** as well 
as other AAUP documents? and the faculty handbook. 

Although public-university academics have the added benefit of con- 
stitutional due process, private university academics also are protected 
as the courts begin to apply quasi-due process and to use outside 
documents to clarify the terms of the contract. 


CONCLUSION 


In both Great Britain and the United States, tenure immediately comes 
to mind when considering protection for academic freedom. Even 
though the two educational systems established tenure for different 





249. Parker v. Lester, 227 F.2d 708, 718 (9th Cir. 1955), quoting the trial judge. 

250. Supra note 174, at 1082. 

251. Ludolph, supra note 145, at 611. 

252. See Greene v. Howard Univ., supra notes 194-200 and accompanying text. 

253. See supra note 158. 

254. See, e.g., Browzin v. Catholic Univ. of Am., supra note 161, in which the parties 
agreed and declared to the court that the AAUP’s 1968 Recommended Institutional 
Regulations on Academic Freedom and Tenure (RIR) had been incorporated into the 
faculty contract. As Browzin was being dismissed in spite of tenure due to the financial 
exigency of Catholic University, the court had to decide whether the University was 
required to find Browzin an alternative position under the 1968 RIR. In particular, the 
court was concerned with how terminations for financial exigency or program discontin- 
uance might actually be serving as a shield for dismissing unpopular or controversial 
academics in violation of their academic freedom. Id. at 847. 
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reasons, tenure in both countries has served the same purpose in recent 
history. Although a number of colleges in the United States, such as 
Hampshire College and Evergreen State College,?** successfully operate 
without tenure while still ensuring the academic freedom of their faculty 
members, the commenly-held belief persists: true academic freedom is 
impossible without tenure. 

Great Britain’s recent Education Reform Act, with its provisions 
abolishing tenure for all university professors, lends great support to 
the position of colleges like Hampshire and Evergreen. Great Britain 
recognizes the importance of academic freedom not merely to the 
academic profession but to society as a whole. At the same time, it 
believes that it can guarantee academic freedom for its university 
educators without tenure. In fact, as tenure protects only the tenured, 
and protects them only from dismissal, it fails to protect completely. 
It ignores the non-tenured, perhaps even causing dismissal in an ‘‘up 
or out’’ system when tenure is not granted, and is unable to prevent 
innovative violations, such as delayed promotions and unfavorable 
teaching assignments. Unlike tenure, the Education Reform Act protects 
all academics equally and protects them against more than simply 
dismissal. 

It would be impossible to implement in the United States a nation- 
wide system of protection similar to Great Britain’s. The public/private 
dichotomy of our educational system and federalism prevent universal 
implementation of a similar system. Even in public universities, abol- 
ishing tenure and legislating similar protections could be achieved only 
at the state level. Private universities, as well as public universities not 
precluded by state law, could implement independently a similar sys- 
tem by incorporating the provisions into the faculty handbook or con- 
tract of employment. 

It remains to be seen how effective these particular provisions in the 
Education Reform Act will be. It will take the Commissioners several 
years simply to adapt the charter and statutes of all British universities 
to the Act’s requirements. The prognosis is hopeful, however, especially 
with regard to the academic-freedom amendment. The experience of 
universities such as Hampshire and Evergreen, combined with a suc- 
cessful British protection program, provide overwhelming evidence that 
tenure is unnecessary to ensure academic freedom. If tenure is justified 
only in terms of academic freedom, its fate is clear. 


Susan M. Jasper* 





255. See supra note 165. 
* B.A., Marquette University, 1986; J.D. Candidate, Notre Dame Law School, 1990. 


























STATE OPEN-RECORDS ACTS AND THE 
NCAA BYLAW REQUIRING COACHES TO 
DISCLOSE THEIR ‘‘ATHLETICALLY-RELATED ’’ 
OUTSIDE INCOME: EMPTYING THE 
COACHES’ POCKETS FOR PUBLIC 
INSPECTION? 


INTRODUCTION 


On January 9, 1987, the National Collegiate Athletic Association 
(NCAA) adopted Bylaw 7-4 requiring coaches at member institutions to 
report athletically-related outside income to the school’s chief executive 
officer (CEO).: The Bylaw, initiated by a subcommittee established to 
review coaches’ outside compensation,” is intended to inform university 
presidents of all sports-related income coaches receive from sources 
outside the institution. Although the reporting requirement does not 
limit the income a coach may receive,‘ the Bylaw was adopted in the 
wake of legislation intended to monitor the sources of coaches’ outside 





1. The 1988-89 MANUAL OF THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION (hereinafter 
NCAA Manual). Bylaw 7-4 provides: 

The contractual agreements between a coach and an institution shall stipulate 

that the coach annually report all athletically related income from sources 

outside the institution (including, but not limited to, income from annuities; 
sports camps; housing benefits; complimentary-ticket sales; television and radio 
programs; and endorsement or consultant contracts with athletics shoe, apparel 

or equipment manufacturers) through the director of athletics to the institution’s 

chief executive officer. 

The Bylaw, adopted Sept. 1, 1985 as an amendment, and revised Jan. 9, 1987 and Jan. 
13, 1988, applies to Division I and Division II coaches only. 

2. The ‘‘Special NCAA Council Subcommittee to Review Coaches’ Outside Income’’ 
proposed the legislation requiring coaches to report all athletically-related outside income 
to the 1987 NCAA Convention. See 1987 81st NCAA CONVENTION PROCEEDINGS 117-18. 
The Subcommittee originally submitted the reporting requirement as an amendment to 
Article 3, Section 2-(g) of the NCAA Constitution. Id. at A-34 and A-35. Section 2-(g) 
requires that coaching contracts include a stipulation that ‘‘a coach who is found in 
violation of NCAA regulations shall be subject to disciplinary or corrective action as set 
forth in the provisions of the NCAA enforcement procedure.”’ 

3. See NCAA CONVENTION PROCEEDINGS, supra note 2, at A-34. 

4. Although rumors surfaced that the NCAA would move to limit coaches’ outside 
income, no proposal to do so appeared on the convention agenda. See Davidson, Coaches’ 
Earnings Examined, The Atlanta J.—The Atlanta Const., Jan. 10, 1987 at D1, col. 5. The 
Atlanta Journal and The Atlanta Constitution both are published by the Atlanta Journal- 
Constitution in a morning-evening format. 
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compensation’ and to increase institutional control over intercollegiate 
athletic programs.® 

Shortly after the disclosure requirement took effect,? The Atlanta 
Journal and The Atlanta Constitution (Atlanta Journal-Constitution) 
sought the release of documents detailing the athletically-related income 
of all coaches at the University of Georgia-Atlanta (UGA).* The news- 
papers contended that the Georgia Open-Records Act (GORA)® provided 
for public access to the requested documents. 

The Georgia Attorney General’s Office, after reviewing the newspa- 
per’s open-records request, agreed that the University should make the 





5. See NCAA Manual, Const., supra note 1, at 3-6-(e) (prohibiting athletic depart- 
ment personnel from using their school’s name or logo, directly or by implication, in 
the endorsement of products or services for any reason without prior approval from the 
institution); at Const. 3-6-(i) (requiring staff members of a member institution’s athletic 
department to obtain permission from the school’s chief executive officer before receiving 
“compensation or gratuities of any kind whatsoever, either directly or indirectly ... 
from an athletics shoe, apparel or equipment manufacturer in exchange for the use of 
such merchandise during practice or competition by the institution’s student-athletes.’’ 
See also id. at Const. 3-6-(j) (prohibiting athletic department personnel from accepting 
gratuities of any kind whatsoever for scheduling or sponsoring athletic competitions, and 
specifically precluding the acceptance of gratuities from schedule brokers or agents, 
television networks and syndicators). 

6. See Davidson, Big Schools Get More Say on Financial Aid; NCAA Increases 
Autonomy at ‘‘Harmonious’’ Convention, The Atlanta J. and The Atlanta Const., Jan. 
11, 1987, at D15, col. a 

The convention took significant steps toward greater institutional control... . 

The greatest challenge of intercollegiate athletics is to keep management of the 

programs within the institutional structure of the CEO and the athletic man- 

agement structure of the faculty representatives and athletic directors. The 
greatest threat to college athletics ... is irresponsible behavior of powerful 
people and big donors who make arrangements with unscrupulous coaches to 
circumvent the rules. 

Id. (quoting Walter Byers, NCAA Executive Director). 

7. Although the legislation took effect immediately, the Legislation and Interpretation 
Committee, after reviewing the application of the disclosure regulation, determined that 
all reports of athletically-related outside income, for the period beginning January 10, 
1987, must be made to the institutions director of athletics prior to the beginning of the 
1987-88 academic year. The NCAA News, May 27, 1987, at 18, col. 2. 

8. The newspaper’s College Sports Editor, David Davidson, solicited the information 
in a letter to University of Georgia President, Dr. Charles Knapp, on December 10, 1987. 
Davidson requested that the University allow a representative of the paper ‘‘to inspect 
and/or copy all records and documents associated with the income of all University of 
Georgia coaches, particularly the: of head basketball coach Hugh Durham.”’ The letter 
also noted that, ‘‘The material should include but not be limited to: Information regarding 
income from shoe contracts, camps, endorsements, TV-radio shows and speaking en- 
gagements.’’ See Plaintiffs’ Complaint for Declaratory Relief, Dooley, Durham, and Land- 
ers v. Davidson and Cox Enterprises, Inc., (Super. Ct. Fulton Co., Ga., filed Dec. 21, 
1987) (No. D-51187). 

The Atlanta Journal-Constitution requested the same information from Georgia Institute 
of Technology President John Crecine. Crecine responded that the Georgia Tech coaches 
reported the figures to him orally, and that the school has no related documents to 
release. The NCAA News, Dec. 23, 1987, at 3, col. 1. 

9. Ga. CopE ANN. §§ 50-18-70 to -74 (1986 & Supp. 1987). 
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income-related documents available to The Atlanta Journal-Constitu- 
tion.’° Nevertheless, the University of Georgia athletic director and head 
football coach, Vince Dooley; men’s basketball coach, Hugh Durham; 
and women’s basketball coach, Andrew (Andy) Landers filed suit against 
The Atlanta Journal-Constitution to block release of documents detailing 
their athletically-related income." 

The coaches contend that the public does not have access to the 
requested documents under the Open-Records Act or, if it does, the 
records should not be open to the public because they are not the 
subject of legitimate public inquiry.’? According to Dooley, the coaches 
are ‘‘willing at any time to disclose these outside financial sources to 
those who have a legitimate need or reason to know,’’ but as a matter 
of principle will not disclose ‘‘this very personal information except 
on a need-to-know basis.’’ 

The newspaper argues that there is a public interest that rises above 
mere curiosity about the level of compensation of college coaches. 
According to the paper, the coaches’ income reports should be released 
because the public has a right to know ‘‘whether decisions made by 
people who enter the public domain, whose compensation stems from 
a public position, are colored by commercial interests.’’™ 

Although the NCAA did not intend Bylaw 7-4 to place a coach’s 
personal financial information in the public domain,’’ the potential, 
under state freedom-of-information and open-records acts, certainly 
exists. The primary issue, whether the right to privacy of the individuals 
involved outweighs the need for public disclosure, is not easily re- 
solved. 

This Note analyzes the possible effects, both positive and negative, 
of the NCAA legislation. Part I examines the backdrop against which 
the NCAA adopted Bylaw 7-4. This section also provides a detailed 
analysis of the reporting requirement. Part II outlines the legal effects 
of the reporting requirement under state open-records laws. Part III 





10. Patrick W. McKee, Georgia Senior Assistant Attorney General, reviewed the open- 
records request for UGA President Charles Knapp. In a letter dated December 16, 1987, 
McKee informed David Davidson, of The Atlanta Journal-Constitution, that ‘‘the Univer- 
sity of Georgia is pleased to provide [him] access to the documents which [he] ... 
requested.’’ See Answer and Counterclaim of Cox Enterprises, Inc. and David Davidson, 
Dooley, Durham, and Landers v. Davidson and Cox Enterprises, Inc., (Super. Ct. Fulton 
Co., Ga., filed Jan. 26, 1988) (No. D-51187). 

11. Plaintiffs’ Complaint for Declaratory Relief, Dooley, Durham, and Landers v. 
Davidson and Cox Enterprises, Inc., (Super. Ct. Fulton Co., Ga., filed Dec. 21, 1987) 
(No. D-51187). Vince Dooley is no longer employed as football coach at the University 
of Georgia. 

12. Id. at 4-5. 

13. Ricks & O’Toole, UGA Coaches Sue to Block Income Disclosure, The Atlanta J.- 
Const., Dec. 22, 1987, at D1, col. 1. 

14. Wooten, Public Should Know Level of Sports Commercialization, The Atlanta J., 
Dec. 23, 1987 (Editorial). 

15. Davidson, supra note 4, at D9, col. 1. 
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focuses on the Georgia case and the arguments both for and against 
income disclosure. Finally, this Note summarizes the practical effects 
of the NCAA legislation. 


I. NCAA LEGISLATIVE FUNCTION: THE FINANCIAL DISCLOSURE 
REQUIREMENT 


The primary purpose of the NCAA, a voluntary association of colleges 
and universities,’* is to promote intercollegiate athletic programs and 
maintaining the athlete as an integral part of the student body.’” To 
this end, the NCAA has adopted a complex and pervasive set of rules 
and regulations to govern college athletics. 

Although many NCAA regulations go unchallenged, student-athletes, 
coaches, and member institutions recently have turned to the courts to 
resolve disputes over NCAA legislation and its application.’? Because 
the NCAA is a voluntary association, only its members are subject to 
NCAA rules, and therefore only members can be a party to proceedings 
to enforce those rules.?° In fact, the NCAA successfully litigates the 
majority of challenges to its regulations by arguing that the complainant 
is a voluntary member of the Association and therefore agrees to NCAA 
control. 

Nevertheless, many contend that NCAA memvership is not purely 
voluntary. The practical reality is that a school cannot operate a major 
collegiate athletic program without accepting NCAA control.?? More- 
over, the NCAA’s regulations extend to almost all individuals involved 
in the operation of a university’s athletic department. Athletes who 





16. NCAA Const. art. 4, § 1, NCAA MaNuaAL, at 30. Colleges, universities, other 
institutions of learning, athletic conferences or associations, and other groups related to 
intercollegiate athletics are eligible for membership in the NCAA. 

17. NCAA Const. art. 2, §§ 1,2, NCAA MANUAL, at 7. 

18. See generally 1988-89 NCAA MaANuAL (the 430-page Manual contains the NCAA 
Constitution, Bylaws, Recommended Policies, Enforcement Procedure, Instructions to 
Members of NCAA Committees, an Administrative Organization Section, and a Consti- 
tution and Bylaw Casebook). 

For impressions gathered from the large volume of NCAA legislation, see NCAA 
Enforcement Program: Hearings Before the Subcomm. on Oversight and Investigations of 
the House Comm. on Interstate and Foreign Commerce, 95th Cong. 2d Sess. (1978) 
(Chancellor Wharton stated, ‘‘I submit that when you need a book of more than 289 
pages to tell you how to conduct intercollegiate athletics, you are no longer talking about 
‘sport.’ ’’). 

19. For examples of recent NCAA litigation, see Dutile, The Law of Higher Education 
and the Courts: 1987, 15 J.C.U.L. 87, 139-42 (1988). 

20. Official Procedure Governing the NCAA Enforcement Program, §§ 1, 2 NCAA 
MANUAL at 226-28. 

21. The NCAA has approximately 900 members; about half are public institutions. 
Membership dues, gross rights fees for televising member football games, and receipts 
from championship games or tournaments are the NCAA’s principle source of income. 
To participate in a tournament, schools must be a member in good standing of the 
NCAA. Participation in tournaments often guarantees schools revenue based on a pro- 
gressive-win scale. 
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aspire to participate in major college programs have no choice but to 
conform to NCAA rules.?? Coaches, by contracting with a college or 
university, also must subject themselves to NCAA regulations, even 
though these same regulations prohibit coaches from fully participating 
in proceedings affecting their individual rights, professional reputation, 
and continued earning capacity.” 

Although most NCAA regulations affecting coaches pertain to re- 
cruiting and scheduling, a significant number directly affect the terms 
of a coach’s employment contract.”* For example, Bylaw 7-475 requires 
all current and future contracts between member institutions and their 
coaching staffs to include a written stipulation that income reports be 
made annually.”* Although some who opposed the disclosure require- 
ment asserted that this requirement interfered with institutional auto- 
nomy—they argued that the institution, not the NCAA, should control 
disclosure requirements?”—no one attending the convention which 
adopted the Bylaw formally addressed the impact of disclosure on the 
coaches.”* Rather, much of the discussion preceding passage of the 
disclosure requirement centered on the extra money coaches earn,”® the 
commercialization of college sports,*° and the need for additional ad- 
ministrative control.** 





22. For a discussion of the student-athlete as an under-represented and non-voluntary 
member of the NCAA, see Weistart, Legal Accountability and the NCAA, 10 J.C.U.L. 
167 (Fall 1978-79). 

23. See STAFF OF HOUSE COMM. ON INTERSTATE AND FOREIGN COMMERCE, 95TH CONG. 2D 
SESSION, ENFORCEMENT PROGRAM OF THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION, 31, 32 
(Comm. Print 1978). 

See also Special Rules of Order §§ 1-5, NCAA MANUAL at 178-79. Only member 
institutions and conferences have voting privileges entitling them to participate actively 
in adopting legislation and in enforcement proceedings. 

24. See, e.g., NCAA MANUAL, Const. 3-2-(g) (requiring coaching contracts to contain 
a stipulation that a coach in violation of NCAA regulation shall be subject to NCAA 
disciplinary action); NCAA Manuat, Const. 3-6-(h) (requiring coaches’ contracts to 
stipulate that the coach may be suspended for a period of time without pay, or that the 
coaches’ employment may be terminated if the coach is involved in deliberate and serious 
violation of NCAA regulations); NCAA MANuaL, Const. 3-6-(i), (requiring coaches to get 
prior institutional endorsement for endorsement contracts); NCAA MaNuaL, Const. 3-6- 
(j) (prohibiting compensation and/or gratuities to coaches for scheduling athletic contests); 
NCAA ManwuaL, ByLaw 7-3 (prohibiting Division II and Division III coaches from receiving 
extra compensation based on number of games won or receipt of tournament bid); NCAA 
MANUAL, ByLaAw 1-7-(h) (prohibiting coaches’ employment at basketball camps run by 
scouting services); and NCAA ManuaL, ConsTiTuTION 3-6 (defining the ethical conduct 
required of coaches as employees of member institutions). 

25. BYLaw 7-4, supra note 1. 

26. The NCAA News, supra note 7, at 18, col. 2. 

27. See NCAA CONVENTION PROCEEDINGS, supra note 2, at 117-18. 

28. Section IV of this Note addresses the real and potential effects of the disclosure 
requirement on coaches. 

29. See Davidson, supra note 4, at 9, col. 1. 

30. Id. See also Committee Proceedings of the 8ist NCAA Convention (North Carolina 
A & T’s president spoke in favor of the disclosure requirement, stating that college sports 
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A. The Regulation: Definition of ‘‘Athletically-Related’’ 


Bylaw 7-4 stipulates that the coach shall disclose ‘‘all athletically- 
related income from sources outside the institution.’’ ‘‘Athletically- 
related income’”’ includes annuities, housing benefits, and income from 
sports camps, complimentary-ticket sales, television and radio pro- 
grams, and endorsement contracts.*? The NCAA’s Legislation Interpre- 
tation Committee further defines athletically-related income to include 
‘‘athletically-related benefits’’ such as preferential housing arrange- 
ments and country club memberships.** Nevertheless, the meaning of 
athletically-related income, in light of the purpose of Bylaw 7-4, remains 
somewhat ambiguous. The purpose of the regulation is to inform 
university CEOs of possible conflicts of interest within their programs 
and the commercial influences on their coaches.** Therefore, only ‘‘job- 
related’’ income, or income stemming from a coach’s position and from 
sources potentially influencing his coaching decisions should be subject 
to disclosure. On its face, however, Bylaw 7-4 requires disclosure of 
all income generally related to athletics. In short, it is not clear whether 
the reporting requirement calls for disclosure of all job-related income 
or all income related to athletics.** 


B. Method of Disclosure and Observations on its Enforcement 
The NCAA requires disclosure ‘‘through the athletic director (AD) to 


the school’s CEO.’’%* The income repert can be made in oral or written 





have become too commercialized; coaches make too much money; and the coaches are 
the compensated winner and not the athletes.). 

31. Davidson, supra note 6, at D15, col. 2. In light of the fervor for additional 
administrative control, it is not surprising that 87% of CEOs and 70% of Athletic Directors 
(ADs) favored passage of the reporting requirement. On the other hand, 60% of men’s 
football coaches and 80% of men’s basketball coaches opposed the disclosure requirement. 

32. ByLaw 7-4, supra note 1. 

33. The NCAA News, May 27, 1987, at 18, col. 2. 

34. See NCAA CONVENTION PROCEEDINGS, supra note 3, at A-34. 

35. For example, must a Division I men’s basketball coach who runs a summer 
basketball camp for girls, high-school age and younger, report his camp income to the 
university? 

Richard Douglas Bruno is the Director of Doug Bruno Girls Basketball Camp. The 
camp, in its tenth year, is the largest girls basketball camp in the Midwest. Although 
located at North Central College in Illinois, it is not affiliated with any institution. For 
the first eight years at his camp, Coach Bruno was also Associate Head Basketball Coach 
at Loyola University of Chicago. 

Loyola did not ask Coach Bruno to disclose the amount of money his camp generated. 
His camp proceeds neither stemmed from nor affected him in his position as a men’s 
basketball coach at Loyola. Accordingly, Coach Bruno, and apparently the University, 
considered his camp income not job-related and therefore not subject to the disclosure 
requirement. Interview with Richard Douglas Bruno, Associate Men’s Basketball Coach, 
Loyola University of Chicago, in Chicago (Aug. 6, 1988). Coach Bruno is now the Head 
Women’s Basketball Coach at DePaul University. 

See also, Wooten, Public Should Know Level of Sports Commercialization, The Atlanta 
J., Dec. 23, 1987 (Editorial) (Wooten, arguing in favor of disclosure, acknowledged that 
compensation unrelated to a coach’s duties is ‘‘nobody’s business.’’). 

36. As originally proposed, the amendment required disclosure by the coach to the 
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form.*” However, because the regulation requires income reports to the 
school, and not to the NCAA, enforcing the regulation may be prob- 
lematic.** Accordingly, if a school fails to conform to the legislation, 
only the coach, the AD, and the CEO need know.” 

Furthermore, nothing insures proper disclosure. Initially, the CEO 
could not determine whether the coach failed fully to disclose without 
prior knowledge of a particular source of outside income, or whether 
a potential conflict of interest developed into a real one. Moreover, if 
the coach fails to disclose all athletically-related income, the remedial 
options available to the school are not clear. For example, may the 
CEO conduct a separate investigation of the coach’s finances? 

Additionally, it is not clear how the disclosure requirement affects 
coaches who do not have contracts.“ Ironically, requiring coaches’ 





CEO; however, the Southeastern Conference successfully amended the proposal to require 
disclosure ‘‘through the athletic director to the CEO.’’ See NCAA CONVENTION PROCEEDINGS, 
supra note 3, at A-35. 

37. The NCAA News, supra note 33, at 18, col. 22. The Interpretations Committee 
reviewed the possibility of an oral report at the request of Homer Rice, Athletic Director 
of Georgia Tech. Rice requested the interpretation after receiving an open-records request 
from David Davidson of The Atlanta Journal-Constitution. Telephone interview with 
David Davidson, College Sports Editor, The Atlanta J.-Const. (Nov. 7, 1988). 

Georgia Tech’s president, John Crecine, responded to the request for documents 
detailing the athletically-related income of Georgia Tech’s coaches by reporting that 
coaches gave him figures orally and that the University had no related documents to 
disclose. See The NCAA News, Dec. 23, 1987, at 3, col. 1. 

38. Arguably, the very existence of the rule, the commitment by member institutions 
to abide by the rules, and the fact that coaches subject themselves to NCAA disciplinary 
procedures if found in violation of a rule, enforce the reporting requirement. 

But see Nolan, One in Three Division I Programs Violate Rules, Coaches Say, The 
NCAA News, Dec. 7, 1987, at 5, col. 1. See also Moore, Memphis Hero a Step Away 
From Prison, USA Today, Nov. 16, 1988 (Sports) (focuses on former Memphis State 
University Men’s Basketball Coach Dana Kirk’s conviction for tax evasion and documents 
several NCAA rule violations). 

39. Several coaches, at both the Division I and Division II levels, indicated that their 
institutions did not ask them to disclose, either in oral or in written form. 

Several athletic directors also indicated they would not require disclosure because they 
felt the coach had a right to privacy regarding his personal income. One athletic director 
stated that he could see: 

[Any] commercial influence on his coaches by looking at the shoes the players 
are wearing and the ball they’re bouncing around the gym. If you turn on your 
TV and see Bob Knight wearing a red ADIDAS sweater, you can assume he’s 
got some sort of deal with ADIDAS. But does that mean you can assume 
ADIDAS influences Knight's coaching decisions? 

For obvious reasons those coaches not asked to disclose, as well as the athletic directors 
not requiring disclosure, requested that this Note not identify their names or the names 
of their institutions. Seven of 13 coaches stated that they had not been asked to disclose. 
Three of six athletic directors indicated they would not ask the coach to disclose unless 
the CEO requested him to do so. All the interviews involved NCAA-member institutions. 

40. Several college coaches, including Gene Sullivan, Men’s Basketball Coach at 
Loyola University of Chicago from 1980-89, and Richard ‘‘Digger’’ Phelps, presently the 
Men’s Basketball Coach at University of Notre Dame, reported that they do not have 
contracts. 
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contracts to contain a disclosure stipulation countervails the NCAA’s 
recommended policy regarding coaching contracts.*1 The NCAA 
recommends that institutions enter into contractual agreements with 
coaches similar to those entered into with the other members of the 
faculty.*? A university CEO is not likely to request professors to disclose 
the source and amourit of income received from speaking engagements, 
textbook publications, or other ‘‘academically-related income.’’* 


II. STATE OPEN-RECORDS LAWS 


Whether the public may gain access to coaches’ income reports 
depends on the applicable open-records statute. Forty-nine of the fifty 
states and the District of Columbia have open-records laws.** State 





41. See Recommended Policies and Practices for Intercollegiate Athletics, Policy 6, 
NCAA ManuaAL at 219-20. 

42. Id. at 219. 

43. Joey Meyer, Men’s Basketball Coach at DePaul University, indicated that he 
opposes the disclosure requirement in part because it treats a coach differently than other 
faculty members. Coach Meyer stated, ‘‘I disagree with the fundamental premise. Why 
should a coach be different from a professor? I reluctantly report because it is an NCAA 
regulation; disagreement with a regulation does not give me license to disobey it. 
However, if there were a means to fight and change this rule, I would.” Interview with 
Joey Meyer, Men’s Basketball Coach, DePaul University, in Chicago (Nov. 6, 1988). 

Professors are subject to conflict-of-interest problems resulting from their ‘‘academically- 
related outside income.’’ See, e.g., Adams, If the Law is an Ever-Changing Entity, How 
Can Professors Use the Same Exams Year After Year?, Student Lawyer, Oct. 1988 (Pro 
Se), at 45. The author suggests that many law professors reuse old exams, in part, 
because their priorities lie with the publication of casebooks and articles. ‘‘[T]he very 
students whose tuition dollars pay the salary for the teacher’s primary job are given a 
back seat when other priorities and [financial] incentives appear.’’ Id at 46. 

44. Mississippi does not have an open-records statute. But see Miss. CopDE ANN. § 25- 
51-3 (1972 & Supp. 1987) (All state agencies funnel documents to the Secretary of State, 
who places them in the state depository which, with some exceptions, citizens may 
access.). The majority of state open-records statutes are modeled after the federal Freedom 
of Information Act, 5 U.S.C. §§ 551, 552, 552a (1982 & Supp. 1987). See, e.g., CAL. 
Gov’t Cope §§ 6250-6261 (West 1980 & Supp. 1988); N.Y. Pus. Orr. Law §§ 84-90 
(McKinney 1988). Thus, many of these states refer to their open-records laws as ‘‘freedom 
of information”’ statutes. 

See Ata. CoDE § 36-12-40 (1975); ALASKA StTaT. §§ 09.25.110-.125 (1988); Ariz. REv. 
StaT. ANN. §§ 39-121 to -121.03 (1985); Ark. Stat. ANN. §§ 25-19-101 to -107 (1987); 
Ca. Gov’t Cope §§ 6250-6261 (West 1980 & Supp. 1988); CoLo. Rev. Stat. §§ 24-72- 
201 to -206 (1982 & Supp. 1987); Conn. GEN. STaT. ANN. §§ 1-15 to -21k (West Supp. 
1988); DEL. CopE ANN. tit. 29, §§ 10001-10005, 10112 (1983 & Supp. 1986); D.C. Cong 
ANN. §§ 1-1521 to -1529 (Supp. 1988); FLa. Stat. ANN. §§ 119.01-.12 (West 1982 & 
Supp. 1988); Ga. CopE ANN. §§ 50-14-1, 50-18-70 to -74 (1986 & Supp. 1987); Haw. REv. 
STAT. §§ 92-21, 92-50 to -52 (1985); IDAHO CoDE §§ 9-301 to -302 (1979), 59-1009 (1976); 
Int. Rev. Stat. ch. 116, §§ 43.4-.28, .101-103a, .113 (1988); IND. Cope ANN. §§ 5-14-3-1 
to -10 (Burns 1987 & Supp. 1988); Iowa CopE ANN. § 22 (West Supp. 1987); KAN. Start. 
ANN. §§ 45-215 to -223 (1985); Ky. Rev. Stat. ANN. §§ 61.870-.884 (Baldwin 1986); La. 
Rev. STAT. ANN. §§ 44:1-:14, :31-:37, :39-:41 (West 1982 & Supp. 1988); ME. REv. Star. 
ANN. tit. i, §§ 401-410 (1979 & Supp. 1987); Mp. StaTE Gov’t Cope ANN. §§ 10-611 to 
-628 (1984 & Supp. 1987); Mass. ANN. Laws ch. 4, § 7 (Law. Co-op 1980 & Supp. 1987), 
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open-records laws give members of the public access to documents and 
records that are maintained or originated by a government agency or 
governmental body. The underlying policy behind the statutes is to 
ensure accountability of public officers and ‘‘to enhance public confi- 
dence in the political system through disclosure and increased aware- 
ness.’’* The right of access to government documents is, however, 
restricted by a state’s statutory definition of ‘‘public records’’** and by 
state laws exempting specific documents from disclosure.*’ Several state 
statutes also limit who may request disclosure of documents.** 


A. Who May Use a State’s Open-Records Law 


The majority of state open-records laws provide that ‘‘any person’’ 
may request the disclosure of documents by an agency. The minority, 
approximately fifteen states, require that the requester be a citizen of 
that state.*® Entities such as corporations, partnerships, and citizens’ 
groups are universally defined, by courts and legislatures, as ‘‘persons’’ 
under state open-records laws or freedom of information acts.*° 

Only three states expressly restrict access to government documents 
based on the requester’s purpose for obtaining the records.** However, 





ch. 66, § 10 (Law. Co-op. 1978 & Supp. 1987); Micu. Comp. Laws ANN. §§ 15.232-.246 
(1981 & Supp. 1987); Minn. Stat. ANN. § 15-17 (West Supp. 1988); Mo. ANN. Start. § 
109.180-.190 (Vernon 1966 & Supp. 1988); Mont. CopE ANN. §§ 2-6-101 to -111 (1987); 
Nes. Rev. Stat. §§ 84-712 to -712.09 (1987); Nev. Rev. Stat. §§ 239.010, .030 (Michie 
1986 & Supp. 1987); N.H. Rev. Stat. ANN. §§ 91A:1 to :8 (1978 & Supp. 1988); N.J. 
Stat. ANN. §§ 47:1A-1 to 4 (West Supp. 1987); N.M. Stat. ANN. §§ 14-2-1 to -3 (1988); 
N.Y. Pus. Orr. Law §§ 84-90 (McKinney 1988); N.C. Gen. Stat. §§ 132-1 to -139 (1987 
& Supp. 1988); N.D. Cent. Cope § 44-04-18 (1978 & Supp. 1988); Onto Rev. Cope ANN. 
§§ 149.43,.99 (1984 & Supp. 1987); Oxia. Stat. ANN. tit. 65, §§ 24A.1-18 (West 1988); 
Or. REv. Stat. §§ 192.410-.500 (1985 & Supp. 1988); Pa. Stat. ANN. tit. 65, §§ 66.1-.4 
(Purdon 1959 & Supp. 1987); R.I Gen. Laws §§ 38-2-1 to -13 (1984 & Cum. Supp. 1988); 
S.C. CopE ANN. §§ 30-40-10 to -50 (Law Co-op. Supp. 1987); S.D. Copirmep Laws ANN. 
§§ 1-27-1,-3 (1985 & Supp. 1988); TENN. CopE ANN. §§ 10-7-503 to -507 (1987 & Supp. 
1988); Tex. Rev. Civ. Stat. ANN. art. 6252-17a (Vernon Supp. 1988); UTAH CopE ANN. §§ 
78-26-1 to -3 (1987 & Supp. 1988); VT. Stat. ANN. tit. 1, §§ 315-320 (1985 & Supp. 
1988), tit. 3. §§ 801-802 (1985); Va. CopE ANN. §§ 2.1-340 to -346.1 (1987 & Supp. 1988); 
Wasi. Rev. CopE ANN. §§ 42.17.250-.945 (Cum. Supp. 1987); W. Va. Cope §§ 29-B-1-1 
to -6 (1986 & Cum. Supp. 1988); Wis. Stat. ANN. § 19.21 (West 1986 & Supp. 1988); 
Wyo. Stat. § 9-2-405 (1987), §§ 16-4-201 to -205 (1982 & Supp. 1987). 

45. Note, State Open Records Laws and the NCAA: Does the NCAA Qualify as a 
‘Governmental Body’’ and, if so, May Its Members Invoke the Privilege of Self-Critical 
Analysis? 15 J.C.U.L. 349 nn. 13-15 (1989). 

46. Infra notes 53-58 and accompanying text. 

47. Infra notes 62-68 and accompanying text. 

48. Infra notes 49-52 and accompanying text. 

49. See, e.g., Ga. CopE ANN. §§ 50-14-1, 50-18-70 to -74 (1986 & Supp. 1988); IND. 
Cope ANN. §§ 5-14-3-1 to -10 (Burns 1987 & Supp. 1988); UTAH CopDE ANN. §§ 78-26-1 
to -3 (1987). 

50. Braverman & Heppler, A Practical Review of State Open Records Laws, 49 GEo. 
Wasn. L. REV. 720, 727 (1981). 

51. Arizona, Rhode Island, and Washington restrict access if the records are sought 
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the majority consider the requester’s purpose in determining whether 
the document falls within a disclosure exemption. Similarly, states 
permitting ‘‘public interest nondisclosure’’*? consider the requester’s 
motives in determining whether the public interest in not disclosing 
the information outweighs the public interest in disclosing it. 


B. Defining Public Records 


In determining whether documents are subject to disclosure under a 
state’s open-records law, the initial inquiry concerns whether the doc- 
ument is a ‘‘public record.’’ In general, this depends on the statute’s 
definition of ‘‘public record’’ and the judicial application of that defi- 
nition. Although definitions of ‘‘public record’’ vary widely among 
states, these definitions generally fall within four categories: (1) the 
most restrictive provides that public records are those documents re- 
quired to be kept by law;** (2) a less restrictive definition defines public 
records as those made pursuant to law; (3) liberal state laws define 
public records as documents made or received in connection with or 
relating to a law, the transaction of public business, or the duty of an 
agency;*° and (4) the most expansive definitions provide that all records 
in the possession of a public agency, regardless of their origin, are 
public records unless the statute specifies otherwise.** 

Implicit in any definition of ‘‘public records’’ is that the custodial 
agency is a governmental agency or body. The majority of states define 
‘government agency’”’ in broad terms. For example, several states define 
‘‘state agencies’ as entities that receive, expend, or are partially sup- 
ported by public funds.” Some states include in the definition of ‘‘state 
agency”’ any entity acting on behalf of a governmental agency. 





for commercial purposes, such as to obtain a commercial advantage over the party 
furnishing that information to the public. See, e.g., R.I. Gen. Laws § 38-2-6 (1984 & 
Supp. 1987). 

52. ‘‘Public interest nondisclosure’ permits nondisclosure when the public interest 
served by not making the record public clearly outweighs the public interest served by 
disclosing the record. See, e.g., Cat. Gov’r. CopE § 6255 (West 1980 & Supp. 1988). 

53. See Special Project, Government Information and the Rights of Citizens, 73 MIcH. 
L. REV. 971, 1163-87 (1975); Braverman & Heppler, supra note 50, at 735. 

54. See Braverman & Heppler, supra note 50, at 735. 

55. See, e.g., CAL. Gov’T. CoDE § 6252 (West Supp. 1988); IND. CoDE ANN. § 5-14-32 
(Burns 1987); Ky. Rev. Stat. ANN. § 61.870(2) (Baldwin 1986). See also Special Project, 
supra note 53, at 1169 n. 1205. 

56. States with the most liberal public record definitions include Alaska, Iowa, and 
Massachusetts. See generally, supra note 44. 

57. See ARK. STAT. ANN. § 25-19-103 (1987); Iowa CopE ANN. § 22.1 (West Supp. 
1987); Kan. Stat. ANN. § 45-217(e)(1) (1986); TEx. Rev. Civ. Stat. ANN. art. 6252-17a § 
2(1)(F) (Vernon Supp. 1988). 

58. See, e.g., Fua. Stat. ANN. § 119.011(2) (West 1982); N.Y. Pus. Orr. Law § 86 
(McKinney 1988) (any person or entity performing a governmental or proprietary function 
of the state or municipality). 
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C. State-Funded Colleges and Universities as Governmental Bodies 


State-funded colleges and universities typically are considered 
governmental bodies within the meaning of state open-records acts.*® 
The ‘‘public funding’’ approach to defining state governmental bodies 
necessarily includes public institutions of higher learning. However, 
indirect receipt of public funds by private entities may subject such 
entities to state open-records acts as well.® Some states compare the 
level of support the private entity receives from public funds with the 
level received from private sources. For example, Michigan, Virginia, 
and West Virginia require that a private entity be supported primarily 
by public funds in order to qualify as a governmental agency within 
the meaning of their open-records statutes.® 


D. Exemptions From Disclosure 


Once classified as public records in the custody of an agency subject 
to state open-records laws, records are presumptively disclosable.® 
Nevertheless, the documents may be withheld if they fall within an 
exemption to the disclosure provisions of the open-records law. Com- 
mon exemptions to disclosure under state open-records laws include: 
(1) information classified as confidential under state or federal law; (2) 
law-enforcement and investigatory information;® (3) trade secrets; (4) 
preliminary interagency and departmental memoranda; and (5) per- 
sonal-privacy information.“ 


1. Invasion-of-Privacy Exemption 


Most state open-records laws include a privacy exemption similar to 
that found in the federal Freedom of Information Act.®* Typically, states 





59. Braverman & Heppler, supra note 50, at 730. 

60. See, e.g., Kneeland v. NCAA, 650 F. Supp. 1047 (W.D. Tex. 1986), rev’d, 850 
F.2d 224 (5th Cir. 1988) (although reversed on appeal by the Fifth Circuit, the federal 
district court held that the NCAA and the Southwestern Athletic Conference qualified as 
governmental bodies subject to the Texas Open-Records Act despite the fact that they 
are essentially private entities); North Central Ass’n of Colleges and Schools v. Troutt 
Bros., 261 Ark. 378, 548 S.W.2d 825 (1977) (holding the Association a governmental 
body because the Chairman of the State Committee of the Association was an employee 
of the Arkansas Department of Education who used his state office to perform Association 
duties). See also Macon Telegraph v. Board of Regents, 256 Ga. 443 (1986), infra note 
96 and accompanying text. 

61. Note, supra note 45, at 3. 

62. Comment, Public Inspection of State and Municipal Executive Documents: ‘‘Every- 
body, Practically Everything, Anytime, Except... .’’, 45 FORDHAM L. REv. 1105, 1125 
(1977). 

63. See, e.g., Harris v. Cox Enterprises, Inc., 348 S.E.2d 448 (Ga. 1986) (criminal 
investigation records not the subject of legitimate public inquiry when the documents 
contain no information of legitimate public concern). 

64. Braverman & Heppler, supra note 50, at 739. 

65. 5 U.S.C. § 552(b)(6) (1976). The federal privacy exemption excludes from disclo- 
sure ‘‘personnel and medical files and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of privacy.’’ Id. 
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exempt personnel files, medical files, and ‘‘similar files, the disclosure 
of which would constitute an unwarranted invasion of privacy.’’®* In 
construing privacy-exemption provisions, courts turn first to the open- 
records statute itself. Often, the statute specifically delineates the type 
of records and information considered private and therefore not subject 
to disclosure.*’ If, however, the personal-privacy exemption does not 
specifically include the solicited document or information, courts bal- 
ance the public’s need to know against the harm which ‘‘might result 
from the invasion of privacy of the person to whom the records relate.’’® 


2. Financial-Privacy Exemption 


Several state open-records acts expressly prohibit the disclosure of 
tax returns.*° However, the majority of states allow disclosure of the 
names and salaries of public officers.”” For example, the Utah Supreme 
Court, in Redding v. Brady,’! determined that the public interest in 
disclosure of names and salaries of state university employees out- 
weighed the privacy interests of the employees. In Redding, the pres- 
ident of Weber State College argued that release of salary information 
violated the employees’ right to privacy and negatively affected the 
University’s ability to attract and maintain appropriate staff and faculty.” 
Although the Utah Supreme Court recognized a right of privacy in 
personal financial information, the court determined that, by accepting 
employment at a college funded by the public, the employees become 
public servants whose salaries are subject to legitimate public inquiry.” 

A right to privacy, in the sense of freedom to withhold personal 
financial information from the public or from the government, has 
received little constitutional protection.”* Several courts have upheld 





66. Id. 

67. See, e.g., WASH. REV. Cope ANN. § 42.17.310(1)(a)-(c) (Cum. Supp. 1988). 

68. Braverman & Heppler, supra note 50, at 745; Houston v. Rutledge, 237 Ga. 764, 
229 S.E.2d 624 (1976) (prohibited disclosure based on the jury’s determination that the 
public interest in favor of disclosure did not outweigh the public interest in nondisclo- 
sure). 

69. States specifically exempting tax returns include: California, Connecticut, Dela- 
ware, Hawaii, Iowa, North Carolina, Oregon, Texas, and Virginia. For an example of the 
application of the exemption, see State v. Freedom of Info. Comm’n., 184 Conn. 102, 
441 A.2d 53 (1981) (the provision exempting tax returns from public disclosure could 
not be construed also to exempt a list of sales-tax delinquents). 

70. See, e.g., Op. S.C. Att’y Gen. No. 4508 (1975-76); 41 N.C.A.G. 199 (1971); State 
v. Public Employees Retirement Sys., 60 Ohio St. 2d 93, 95-96, 397 N.E.2d 1191, 1193 
(1979). 

71. 606 P.2d 1193 (Utah 1980). 

72. Id. 

73. Id. at 1195; but see id. at 1196 (‘‘We regard it as in conformity with the law, 
and as a wise matter of policy, to require disclosure of information in which the public 
has an interest, insofar as that can be done without undue intrusion into the right of 
privacy of individuals.’’) (emphasis added). 

74. See Fritz v. Gorton, 83 Wash. 2d 275, 517 P.2d 911, cert. denied, 417 U.S. 902 
(1974) (rejecting an elected official’s challenge to forced disclosure). 
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the validity of state and local statutes requiring full financial disclosure 
by public officials.”>5 As a general rule, however, these statutes are 
limited to elected public officials. In City of Carmel-By-The-Sea v. 
Young,”* the California Supreme Court held unconstitutional a statute 
requiring full financial disclosure by public officials because the statute 
required all government officials to disclose without regard to the 
function or jurisdiction of the agency or officer.”” The court required a 
balancing of interests between the public’s right to know and the right 
to maintain privacy in one’s personal financial affairs while holding 
public office.”* According to Carmel, the public’s right to know of 
matters that might bring about a conflict of interest between public 
employment and personal financial affairs is diminished when the 
official is not elected, and the conflict is not substantial or material. 

Nevertheless, one court has held that non-elected public employees 
can be forced to report personal financial information. In O’Brien v. 
DiGrazia,”® the Boston Police Commissioner required patrolmen to com- 
plete a financial questionnaire listing all sources of income for them- 
selves and their spouses, all significant assets they held, a general 
estimate of their expenditures for the year, and a copy of their tax 
returns.®° The Commissioner required the financial questionnaire as a 
check against conflicts of interest.*‘ The patrolmen, relying on a broad 
constitutional right of privacy, attacked the questionnaire as an invasion 
of privacy.*? Although the United States Court of Appeals for the First 
Circuit upheld the Commissioner’s right to compel disclosure, the court 
based its decision, in part, on the fact that the officers did not claim 
that their financial affairs would be ‘‘broadcast to the public.’’® 


E. State Open-Records Acts and the NCAA Reporting Requirement 


The scope of the invasion-of-privacy exemption varies widely among 
the states.** Although the majority of state open-records laws allow 





75. See, e.g., County of Nev. v. MacMillen, 11 Cal. 3d 662, 522 P.2d 1345 (1974) 
(upholding a statute requiring disclosure by elected public officials). 

76. 2 Cal. 3d 259, 466 P.2d 225 (1970). 

77. Id. at 269, 466 P. 2d at 231. 

78. Id. 

79. 544 F.2d 543 (1st Cir. 1976). 

80. 

81. 

82. Id. 

83. Id. at 544. 

84. See Penokie v. Michigan Tech Univ., 93 Mich. App. 650, 287 N.W.2d 304 (1979) 
(University must release to a private party information pertaining to the name and salary 
of each employee of the University); but see Ramer v. Byrne, 154 N.J. Super. 463, 381 
A.2d 833, aff'd, 162 N.J. Super. 455, 393 A.2d 592 (1977) (disclosure of all records 
pertaining to an expense allowance appropriated by the legislature for the governor’s use 
could not be compelled under the state open-records act, because the records were the 
governor’s private records and not made in connection with the transaction of public 
business). 
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disclosure of an elected official’s financial information and of the 
salaries of all public employees, it is not clear whether states would 
compel disclosure of a non-elected public employee’s ‘‘outside in- 
come,’’ even if job-related. 

The NCAA requires coaches to disclose their ‘‘athletically-related 
outside income”’ to their university CEO.** Although the NCAA does 
not require written disclosure, a written report or codification of an 
oral report may, at a public university, be considered a public docu- 
ment.*° The ‘‘public record’’ determination necessitates a two-prong 
inquiry: are the records in the possession of, or made pursuant to, the 
operations of a state agency subject to the state’s open-records law; 
and, if so, do the records fall within the scope of a disclosure exemp- 
tion? 

The answers to these questions may vary according to the applicable 
state open-records statute and the courts applying the statute. Never- 
theless, because the employment contract between the school and the 
coach requires the income report,*’ the report, if the school is a public 
university, likely will be considered a public record under state open- 
records laws.** 

Whether income reports fall within a privacy exemption again de- 
pends upon the applicable state open-records statute and interpretations 
thereof. To prevent disclosure, coaches must show that the documents 
are not a legitimate subject of public inquiry, and that their interests 
in financial privacy outweigh the public’s interest in disclosure.*° The 
University of Georgia case outlines the legal and practical arguments 


for and against public disclosure of coaches’ athletically-related outside 
income. 


III. THE GEORGIA CASE 


A. History 


In compliance with the NCAA disclosure requirements, the coaches 
at the University of Georgia (UGA) reported the amount and sources of 
their outside income to UGA President Charles Knapp. Athletic Director 
and Football Coach, Vince Dooley; Men’s Basketball Coach, Hugh 
Durham; and Women’s Basketball Coach, Andy Landers reported their 
incomes orally. The coaches used written memoranda solely for the 





85. See ByLaw 7-4, supra note 1. 

86. See supra notes 53-61 and accompanying text. See also Cox Enterprises, Inc. v. 
Georgia Inst. of Tech (cite unavailable) (newspaper contends that even if no documents 
codifying the oral disclosure of the Georgia Tech’s coaches exist, the information is 
subject to disclosure under the Georgia Open-Records Act). 

87. ByLAw 7-4, supra note 1. 

88. See supra note 53-61 and accompanying text. 

89. See supra note 68 and accompanying text. 

90. ByLAw 7-4, supra note 1. 
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purpose of refreshing their memory.*: Nevertheless, The Atlanta Journal- 
Constitution petitioned the University for release of all documents 
detailing the athletically-related income of UGA coaches. The news- 
paper claimed access to the memoranda under the Georgia Open- 
Records Act.** The Act enables a citizen to inspect and copy ‘‘docu- 
ments, papers, and records prepared and maintained in the course of 
the operation of public office.’’™ 


B. Arguments Presented 


1. Coaches 


Coaches Dooley, Durham, and Landers, to block release of papers 
detailing their income, filed suit against The Atlanta Journal-Constitu- 
tion.°> The coaches contend that the documents are not ‘‘public 
records’ within the meaning of the Georgia Open-Records Act. They 
base their argument on Macon Telegraph v. Board of Regents.% In 
Macon, the Georgia Supreme Court held that documents relating to the 
income and expenses of the University of Georgia Athletic Association, 
Inc. (Athletic Association) are ‘‘public records’’ under the Georgia 
Open-Records Act because the Athletic Association is the management 
tool by which the University operates its intercollegiate athletic pro- 
gram. However, the court limited its decision by holding that records 
of the Athletic Association are subject to disclosure only if ‘‘the main- 
tenance of documents relating to . . . the intercollegiate sports program 
is an integral part’’ of the University President’s control of the school’s 
intercollegiate sports program.” 





91. Plaintiffs’ Complaint, supra note 11, at 3. The three coaches contend that they 
never intended the memoranda detailing their income to be University or public records. 
The memoranda have been maintained off the premises of the University of Georgia 
Athletic Association, Inc. (Athletic Association) and the University of Georgia since the 
coaches used them to report to the president. Id. 

92. See generally The NCAA News, supra note 8 and accompanying text. 

93. Specifically, the newspaper claims access pursuant to Ga. Cope ANN. §§ 50-18- 
70 to -74 (1986 & Supp. 1987). 

94. Ga. CopE ANN. § 50-18-72. 

95. See gererally Plaintiffs’ Complaint, supra note 11. The coaches filed a Complaint 
for Declaratory Relief, pursuant to GORA, against David Davidson individually, and Cox 
Enterprises, Inc. In short, the coaches sought a judgment declaring the rights of all 
parties concerning the disclosure of memoranda detailing the coaches’ income. Id. at 6. 

Interestingly, the coaches filed suit against the newspaper, rather than the University, 
which technically had custody of the requested documents. However, the University, in 
a statement by President Knapp, made clear that memoranda detailing the sports-related 
income of its coaches would not be disclosed until pending legal actions were resolved. 
See Ricks & O’Toole, supra note 13. 

96. 256 Ga. 443, 350 S.E.2d 23 (1986). The Georgia Supreme Court affirmed dismissal 
of a lawsuit against the University of Georgia Athletic Association, Inc., based on O.C.G.A 
§ 20-3-79. 

97. Id. at 445, 350 S.E.2d at 25. 
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The coaches point to three factors to show that the President does 
not maintain the memoranda, detailing their outside income, as an 
‘tintegral part’’ of his control over UGA athletics. First, the requested 
memoranda are maintained in the coaches’ personal files off the prem- 
ises of the Athletic Association.** Second, written reports are not in- 
tended to be made a part of school records because the NCAA does 
not require that income reports be made in writing.*® Third, the mem- 
oranda do not relate to ‘‘income and expenses’’ of the intercollegiate 
sports program and are therefore not an ‘‘integral part’’ of the Presi- 
dent’s control.’ Additionally, the coaches contend that even if the 
records are ‘‘public records,’’ they should not be open for inspection 
because ‘‘they are not the subject of legitimate public inquiry or because 
the right to privacy of the Plaintiffs outweigh[s] the need for disclo- 
sure.’’1 


2. Newspaper 


The Atlanta Journal-Constitution counterclaimed that the refusal of 
the Athletic Association and the three coaches to provide the newspaper 
access to the documents was unlawful.’ The paper, also relying on 
Macon Telegraph, maintained that the requested documents are public 
records. In support of its argument, the paper pointed to the ruling of 
the Georgia Attorney General’s Office directing the University to provide 
the newspaper access to the requested documents.' 


C. Disclosure of Income but not Documents 


Ironically, the coaches released figures detailing their athletically- 
related outside income to The Atlanta Journal-Constitution in late Jan- 
uary 1988.’ However, the coaches refused to allow inspection and 





98. See generally Plaintiffs’ Complaint, supra note 91. 
99. Plaintiffs’ Complaint, supra note 11, at 3. 

100. Plaintiffs’ Complaint, supra note 11, at 4. The coaches assert that all documents 
relating to ‘‘assets, liabilities, income, and expenses of the intercollegiate sports program’’ 
have been previously furnished to the defendants. Id. 

The documents above would include, for example, the plaintiffs’ salaries and program 
budgets. 

101. Plaintiffs’ Complaint, supra note 11, at 5. 

102. See Answer and Counterclaim of Cox Enterprises, Inc. and David Davidson, 
Dooley, Durham, and Landers (plaintiffs/counterclaim defendants), Davidson and Cox 
Enterprises, Inc. v. The University of Georgia Athletic Association, Dr. Charles Knapp 
and The Board of Regents of the University System of Georgia (additional counterclaim 
defendants), (Super. Ct. Fulton Co., Ga., filed Jan. 26, 1988) (No. D-51187). 

103. Id. at 10. 

104. According to Dooley, the coaches agreed to release the information because: 
What was intended as a simple, inexpensive request for guidance by the court 
involving only the coaches and The Atlanta Journal-Constitution is being 
complicated by the proposed involvement of others in the matter. As we have 
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copying of the documents pertaining to their outside sports-related 





made clear from the outset, it was never our intent to use the request for 
guidance as an attempt to conceal information. Therefore, in order to keep the 
matter simple and with minimum costs, and in order to accomplish our goal, 
we have decided to release the information requested, but in a manner which 
will hopefully preserve our right to guidance by the court. 
Davidson, Dooley, Durham Earn More Money Outside Coaching, The Atlanta Const., Jan. 
20, 1988 (State News). 
Immediately after the coaches released the figures, The Atlanta Journal-Constitution 
published them. Id. The coaches’ reported income included the following: 


1) Vince Dooley, Athletic Director and Football Coach Income from sources outside the 
UGA Athletic Association 


$103,000 TV and radio shows 

$ 15,000 Endorsement contract with shoe company 

$ 12,000 Speaking engagements 

$ 5,250 Summer camps 

$ 2,406.12 Endorsement contracts with various athletic equipment 
and clothing companies 


$137,656.12 SUBTOTAL 
Income provided by UGA Athletic Association 
Home (provided by Athletic Association) 
Luxury automobile 
Salary 
Allowance for incidental expenses 
Premium on deferred-income annuity 
$125,500 SUBTOTAL 
$263,156.12 TOTAL SPORTS-RELATED INCOME (without value of 
house and car) 
2) Hugh Durham, Men’s Basketball Coach 
Income from sources outside the UGA Athletic Association 
$ 73,000 TV and radio shows 
$ 40,000 Speaking engagements 
$ 35,000 Endorsement contract with shoe manufacturer 
$ 3,000 Endorsement contract with basketball manufacturer 
$ 1,500 Endorsement contract with uniform manufacturer 
$ 3,600 Housing subsidy 
$ Value Basketball camps (unreported) 
$156,100 SUBTOTAL (plus any unreported income) 
Income provided by the UGA Athletic Association 
$ 75,000 Salary 
$ Value Luxury automobile 
$ 75,000 SUBTOTAL 
$231,100 TOTAL SPORTS-RELATED INCOME (without value of 
car) 
3) Andrew Landers, Women’s Basketball Coach 
Income from sources outside the UGA Athletic Association 


$ 5,000 Endorsement contract with shoe company 
$ 2,500 Basketball camps 


$ 7,500 SUBTOTAL 
Income provided by the UGA Athletic Association 
$ 45,000 Salary 
$ 52,500 TOTAL SPORTS-RELATED INCOME 
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income. As a result, the primary issue in the lawsuit, at this time,’® 
is the newspaper’s right to inspect and copy certain of the plaintiffs’ 
documents. These documents include federal tax returns, communica- 
tions with certified public accountants (CPAs), personal checking ac- 
counts, endorsement contracts, letters between the coaches and 
manufacturers, and the forms Coach Dooley used to report verbally to 
President Knapp.’ 


D. Pretrial Motions 


The newspaper, responding to a motion for summary judgment, 
argued that the documents are subject to disclosure because the privacy 
interests asserted by the coaches are ‘‘in effect waived or subsumed by 
the public character of the positions.’’*°”” The coaches, according to the 
paper, receive athletically-related income by virtue of their public 
position as University of Georgia coaches.’ Thus, the sports income 
the coaches receive advances the public interest of the University as 
well as that of the coaches individually. 

On the other hand, coaches Dooley, Durham, and Landers argue that 
they are not ‘‘public officers;’’ rather, they are employees of the Athletic 
Association, and the Association’s records are subject to disclosure 
under the Open-Records Act only because UGA’s President is the 
Athletic Association’s Chairman of the Board.’ The basic question, 
according to the coaches, is: ‘‘How is the public interest defined?’’'”° 
They maintain that a newspaper’s assertion of public interest is not 
sufficient to require the disclosure of personal financial documents. 
Additionally, they assert that employees of public schools and univer- 
sities do not, by accepting that employment, forfeit their right to 
financial privacy.‘ 





This Note provides these figures to delineate the extent and nature of the disclosure 
rather than to disseminate the coaches’ incomes. 

105. The lawsuit is still pending. Judge Hicks, of the Superior Court of Fulton County, 
Georgia, took the case under advisement on Oct. 24, 1988. See infra note 112 and 
accompanying text. 

106. The ‘‘bone of contention is now what, if any, documents need be released. Even 
if the NCAA report were released, there is a real problem with releasing federal tax 
returns, personal checking account records, communications with CPAs, and letters 
between the coach and the manufacturers. If these documents are subject to the Act 
[GORA], then the definition of public interest becomes a newspaper’s assertion of that 
interest—legitimate or not.’’ Telephone interview with Anthony L. Cochran (from the 
law firm Chilivis & Grindler, Atlanta), Attorney for the plaintiffs (July 1988). 

107. Defendants’ Response in Opposition to Plaintiffs’ Motion for Summary Judgment 
(Super. Ct. of Fulton Co., Ga., filed June 14, 1988) (No. D-51187), at 8. 

108. Id. at 12. 

109. Plaintiffs’ Response to Defendants’ Opposition to Plaintiffs’ Summary Judgment 
Motion (Super. Ct. Fulton Co., Ga., filed July 18, 1988) (No. D-51187), at 3. 

110. Plaintiffs’ Summary Judgment Motion (Super. Ct. of Fulton Co., Ga., filed May 
12, 1988) (No. D-51187), at 12. 

124: Id--at-13. 
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As stated earlier, the issues in this case are not easily resolved. 
Although the applicable law, the Georgia Open-Records Act, resembles 
the federal Freedom of Information Act and the open-records statutes 
in a number of states, the Georgia case is the first involving disclosure 
of university employees’ outside income. However, because both parties 
filed numerous pretrial motions, most of which relate to discovery, 
final adjudication has been delayed.’ Fulton Superior Court Judge 
Ralph Hicks took the case under advisement on October 24, 1988, and 
did not indicate when he would make a ruling.’* At the very least, 
Judge Hicks’ decision will set a precedent for similar Georgia cases 
such as the Georgia Tech case."* At most, his decision will set a 


precedent for like cases brought under an open-records act similar to 
Georgia’s. 


IV. PRACTICAL EFFECTS OF THE NCAA REPORTING REQUIREMENT 


To be sure, the NCAA legislation requiring coaches to report athlet- 
ically-related outside income assists CEOs and athletic directors in 
monitoring outside influences on their athletic programs. Most people 
understand that the actual coaching salary is only a part of the income 
earned by a major-college football or basketball coach.’** As the rule 
itself indicates, coaches receive income from endorsement contracts,’*® 





112. Telephone interview with Anthony Cochran, supra note 106. See also Riner, 
Producer Doesn’t Have to Open Dooley Records, The Atlanta J. and The Atlanta Const., 
July 2, 1988 (State News). As of January 19, 1990, this case had not come to trial. 

113. See Riner, Sides Heard in Suit on UGA Coaches’ Pay Files, The Atlanta Const., 
Oct. 25, 1988 (State News). As of January 19, 1990, this case had not come to trial. 

114. Rodgers v. Georgia Tech Athletic Ass’n, 166 Ga. App. 156, 303 S.E.2d 467 (1983). 

115. Outside income significantly affects the economics of high-visibility college sports. 
Coaches of successful football and basketball programs ‘‘often make more money from 
outside income than they do from their base salaries, which may be restricted, either by 
law or by budgetary limitations.’’ Milverstedt, Much Ado About Coaches and Shoes, 
Athletic Business, April 1988, at 24. 

116. Endorsement contracts between a coach and an equipment, shoe, or clothing 
manufacturer usually pay the coach a subsidy and provide his program with free 
equipment, shoes and uniforms. See Davidson, supra note 59 (University of Georgia 
Men’s Basketball Coach, Hugh Durham, receives $3,000 from MacGregor Sporting Goods 
in return for using its basketballs during home games, and $1,500 from Champion, Inc., 
for using its uniforms.) The most lucrative contracts often go to well-established coaches, 
but less visible sports, programs and coaches often receive free or discounted items as 
well. See Milverstedt, supra note 114, at 24. See also Rosenberg, Cremins’ Nike Contract 
to Net Him $160,000 a Year, The Atlanta Const., Jan. 22, 1988 (Local News) (Cremins’ 
value to shoe companies has skyrocketed since he first started coaching basketball at 
Georgia Tech. Cremins’ first shoe contract at Tech, with Converse, paid him $5,000 in 
1981. After winning the Atlantic Coast Conference Championship in the 1984-85 season, 
Converse signed Cremins to a four-year contract at $70,000 per year. In June 1989, he 
will sign a multiyear contract with Nike for $160,000. None of the money goes to the 
school.). 

Shoe contracts (because of high visibility) generally are considered to be the most 
profitable endorsement contract, especially for basketball coaches. Manufacturers enter 
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camps,” books,'* television and radio shows,'® speaking engage- 
ments,'2° and housing benefits.'2: Often, coaches earn more money from 
outside sources than from their coaching. Thus, the disclosure require- 
ment informs CEOs and ADs of possible conflicts of interest within 
their programs by making them aware of the commercial influences 
upon their coaches. 

However, coaches’ income reports disclose more than the sources of 
their income—they disclose the amount of the income. In this respect, 
the legislation is overbroad. The intent of Bylaw 7-4, as promulgated, 
is to aid university administrators in identifying possible conflicts of 
interest.’ A regulation requiring the disclosure of ‘‘sources’’ of outside 
income, without amounts, or with minimum amounts to avoid de 
minimis situations, would achieve the same end without the repercus- 
sions of the existing legislation.’ 

The primary repercussion of the disclosure requirement is the poten- 
tial for public disclosure under state open-records laws.'** Although the 





into the contracts because their products get exposure when college athletes wear them. 
The typical contract requires the whole team to wear the name-brand shoe. 

The Nike shoe company has about 60 major college coaches under contract. Kirkpatrick, 
The Old Soft Shoe, Sports ILLUSTRATED, Nov. 1988 (College Basketball Preview, Special 
Edition). The top contracts range between $100,000 and $200,000. For example: John 
Thompson (Georgetown) receives $200,000 annually; Eddie Sutton (University of Ken- 
tucky) receives $160,000 annually; Jim Valvano (North Carolina State University) receives 
$160,000 annually; Jerry Tarkanian (University of Nevada, Las Vegas) receives $120,000 
annually; and Jim Boeheim (Syracuse University) receives $120,000 annually. Id. at 102. 

But see Milverstedt, supra note 114, at 24. Dave Folgeson, director of public relations 
at Adidas, states that the top contracts are worth up to $150,000 over a three-year period. 
Id. 

117. Several college coaches run their own camps at their universities. Some univer- 
sities run camps using their coach’s name, or naming the coach as director. For example, 
the University of Notre Dame runs three one-week camps over the summer. The camp 
is called the ‘‘Notre Dame Summer Basketball Camp”’ and is directed by Coach Phelps. 
Interview with Richard ‘‘Digger’’ Phelps, Men’s Basketball Coach, University of Notre 
Dame (April 12, 1988). 

Most coaches pay the university for use of the facilities. 

118. See, e.g., R. Knight, Boppy Knicut: His Own MAN (1988). 

119. Radio and television shows, which often are syndicated, provide one of the most 
lucrative sources of outside income for coaches. See Davidson, supra note 104 (Dooley, 
UGA Football Coach, earns $103,000 a year from TV and radio programs). Digger Phelps’ 
TV show, ‘‘The Digger Phelps Show,”’ is televised nationally by Sportsvision. Interview 
with Coach Phelps, supra note 116. 

120. Coaches often speak at clinics. According to a Wilson Company representative, 
all coaches receive the same base pay for product endorsement, but different income for 
speaking engagements. Telephone interview with Wilson Promotions Representative, Jan. 
16, 1988). See also Rosenberg, supra note 115 (Cremins’ shoe contract requires him to 
speak at clinics). 

121. See, e.g., Rodgers v. Georgia Tech Athletic Ass’n, 166 Ga. App. 156, 303 S.E.2d 
467 (1983) (Rodgers and his family received free housing). 

122. Ricks & O’Toole, supra note 13. 

123. See NCAA CONVENTION PROCEEDINGS, supra note 3, at A-35. An amendment limiting 
the disclosure requirement to ‘‘sources’’ was proffered by the Southwest Conference, but 
failed to pass. 

124. See supra Section II (E). 
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NCAA did not intend to place a coach’s personal financial information 
in the public domain, that potential, at least with respect to coaches 
at public institutions, exists. 

Furthermore, the reporting requirement may create bidding wars 
between coaches for endorsement contracts. The value of such contracts 
between coaches at member-institution public schools, given compli- 
ance with the reporting requirement,’*> may be revealed to the public 
pursuant to a state’s open-records act. Therefore, a coach negotiating 
an endorsement contract’?® may know what the manufacturer has paid 
other coaches. However, not all coaches’ endorsement contracts are 
subject to disclosure: some state open-records acts may exempt the 
coaches’ financial information from disclosure;'?’ the coaches at private 
institutions are not subject to disclosure;'2* and several schools do not 
enforce the reporting requirement.'?® Thus, some coaches would have 
the advantage of knowing what other coaches make without having to 
make public the value of their own contracts. At least for coaches who 
discover that their contracts do not equal the contracts of coaches in a 
similar or less prestigious program, the likely result will be a demand 
for more money or bigger contracts. If coaches demand more money, 
manufacturers will be forced to pass their costs on to the consumer or, 
when the costs of the contracts outweigh the advertising benefits, drop 
out of the game altogether. 

The disclosure requirement has other commercial effects as well. 
Manufacturers are concerned about the possibility of public access to 
the value of endorsement contracts. Most acknowledge that the public 
views endorsement contracts negatively, and that public knowledge of 
contract terms and figures contribute to a poor public image of the 
industry.'*° Furthermore, for obvious reasons, manufacturers are anxious 
about the escalating costs of the contracts.’* Some even favor limiting, 
if not prohibiting altogether, endorsement contracts with college and 
university coaches.1*? 

The reporting requirement also has negative implications for the 
school. Although administrators learn of possible conflicts of interest, 
they also learn of all the perquisites available to the coach. If the coach 
contests termination of employment, the school may be held to actual 
knowledge of the perquisites and could be responsible for the value of 
those perquisites in a settlement proceeding. For example, in Rodgers 





125. See supra note 39 and accompanying text. 

126. The principle applies to all contracts with outside income sources, i.e. syndicated 
TV show contracts. 

127. See supra notes 69-83 and accompanying text. 

128. See supra note 59 and accompanying text; but see supra note 60. 

129. See supra note 39 and accompanying text. 

130. Milverstedt, supra note 114, at 28. 

131. But see Kirkpatrick, supra note 115, at 101 (Nike’s shoe sales increased $203 
million in ten years, and the company has twice the market of its nearest competitor). 

132. Milverstedt, supra note 114. 
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v. Georgia Tech Athletic Association,'** the former head coach of the 
Georgia Tech (‘‘Tech’’) football team brought a breach-of-contract action 
against the school to recover the value of certain perquisites made 
available to him as head coach. Although Pepper Rodgers’ contract 
entitled him to ‘‘various insurance and pension benefits and perquis- 
ites,’’ as he became eligible therefor,’** the contract was in the form of 
a letter offering him the position and the accompanying perquisites.'* 
Rodgers argued that the ‘‘perks’’ were an integral part of his total 
compensation package as head coach and constituted consideration for 
his contract of employment.’** The Georgia Court of Appeals, noting 
that the consideration for a contract need not flow from the promisor 
(the Association), but may be the promise or undertaking of one or 
more third persons, awarded Rodgers perquisites.‘*” The court did not 





133. 166 Ga. App. 156, 303 S.E.2d 467 (1983). 

134. Id. 303 S.E.2d at 469. 

135. The pertinent language of the letter provides, ‘‘In addition [to responsibility and 
salary], as an employee of the Association, you will be entitled to various . . . perquisites 
as you become eligible.’’ Id. 303 S.E.2d at 471. ‘‘Perquisites’’ were defined as incidental 
profits attaching to an office or official position, beyond the salary or regular fees, esp: 


profits expected or promised, for example, the perquisites of the college president include 
a home and car. Id. 


136. Id. at 472. 
137. Coach Rodgers claimed the following perquisites. He recovered all items except 
the items marked with an asterisk. 

A. Benefits and Perquisites Received by Rodgers Directly from Georgia Tech 
Athletic Association 
(1) gas, oil, maintenance, repairs, other automobile expenses; 
(2) automobile liability and collision insurance; 
(3) general expense money; 
(4) meals available at the Georgia Tech training table; 
(5) eight season tickets to Georgia Tech home football games during fall of 1980 
and 1981; 
(6) two reserved booths, consisting of approximately 40 seats, at Georgia Tech 
home football games for fall 1980 and 1981; 
(7) six season tickets to Georgia Tech home basketball games for 1980 and 
1981; 
(8) four season tickets to Atlanta Falcon home football games for 1980 and 
1981; 
(9) four game tickets to each out-of-town Georgia Tech football game during 
fall of 1980 and 1981; 
(10) pocket money at each home football game during fall of 1980 and 1981; 
(11) pocket money at each out-of-town Georgia Tech football game during fall 
of 1980 and 1981; 
(12) parking privileges at all Georgia Tech home sporting events; 
(13) the services of a secretary;* 
(14) the services of an administrative assistant; * 
(15) the cost of admission to Georgia Tech home baseball games during spring 
of 1980 and 1981; 
(16) the cost of trips to football coaches’ conventions, clinics, and meetings 


and to observe football practice sessions of professional and college football 
teams; * 
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award those perquisites of which, according to the record, the Asso- 
ciation had no knowledge. The loss of these items ‘‘could not be 
contemplated as a probable result of a breach of contract.’’*** 

Following Rodgers, once a coach makes an income report, courts may 
consider the loss of the income reported the ‘‘probable result of a 
breach of contract,’’ and subject to award in a settlement proceeding. 
This principle applies to a breach of contract between a coach and a 
private school, as well as a public school. 

Furthermore, if manufacturers, or the NCAA,*® directly or indirectly 
limit the amount coaches can earn from outside income, institutions 
will encounter new problems. Schools will be asked to make up the 
difference between salary and the amount now earned in outside in- 
come. Arguably, schools indirectly reap the benefits of the availability 
of coaches’ outside income—schools can pay a lower salary but attract 
top coaches because of the opportunity to earn additional income. 

Nonetheless, some oppose any contractual relationship between 
coaches and manufacturers or other sources of outside income. They 
assert that intercollegiate athletics are already over-commercialized, and 
that any dependency on outside sources for income threatens educa- 
tional integrity and amateur sports.’*° Additionally, coaches’ outside 





(17) initiation fees, dues, monthly bills, and cost of membership at the Capital 
City Club; 

(18) initiation fees, dues, monthly bills, and cost of membership at the Cherokee 
Country Club; 

(19) initiation fees and dues at the East Lake Country Club; 

B. Benefits and Perquisites Received by Rodgers from Sources Other Than the 
Georgia Tech Athletic Association by Virtue of Being Head Coach of Football 
(1) profits from Rodgers’ television football show for the fall of 1980 and 1981; 
(2) profits from Rodgers’ radio football show for fall of 1980 and 1981; 

(3) use of a new Cadillac automobile during 1980 and 1981; 

(4) profits from Rodgers’ summer football camp; 

(5) financial gifts from alumni and supporters of Georgia Tech for 1980 and 
1981;* 

(6) lodging at any of the Holiday Inns owned by Topeka Inn Management 
during Dec. 1979 through Dec. 1981;* 

(7) cost of membership in Terminus International Tennis Club in Atlanta for 
1980 and 1981;* 

(8) individual game tickets to Hawks basketball and Braves baseball games 
during 1980 and 1981 seasons; 

(9) housing for Rodgers and his family in Atlanta from Dec. 18, 1979 through 
Dec. 31, 1981;* 

(10) the cost of premiums of a $400,000.00 life insurance policy for the period 
of Dec. 18, 1979 through Dec. 31, 1981.* 

138. Rodgers v. Georgia Tech, supra note 120, 303 S.E.2d at 474-75. 

139. See Milverstedt, supra note 114, at 28. Bill Hunt, the NCAA Assistant Executive 
Director in charge of rules, indicated that the NCAA has considered a national rule 
precluding endorsement contracts. 

140. See generally Milverstedt, supra note 114. But see Interview with Coach Phelps, 
supra note 116. Coach Phelps suggested that because coaches do not have job security 
they should be allowed to maximize their incomes by supplementing their salaries with 
outside earnings. 
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earnings are criticized on the basis that receipt of outside income raises 
questions of divided loyalties and, ultimately, leads to abuse.'** In fact, 
the discussion prior to passage of the Bylaw requiring disclosure fo- 
cused on the commercialization and abuse in college athletics. 

Many who support endorsement contracts argue that coaches have a 
right to market themiselves,'** and that schools make money, in part, 
because of the coaches’ success.'** Others say that coaches’ outside 
income is not a result of the coaches’ marketability, but rather a function 
of the position. This, in fact, is the contention of The Atlanta Journal- 
Constitution in the UGA case. The newspaper argues that the reporting 
form and other documents detailing the coaches’ outside income are 
public records, in part, because the income is available only because 
of their position as coach at a public institution. In effect, the paper 
argues that but for their position, outside income would not be available 
to coaches. The availability of outside income is, however, inextricably 
intertwined with the success and potential of the program, the persona 
of the coach, and the coach’s desire to market that persona. 


Kathleen M. Meyers* 





141. Milverstedt, supra note 114. 

142. See supra notes 28-31 and accompanying text. 

143. Many coaches create opportunities to earn money. For example, Jim Valvano’s 
rise to prosperity after his team’s 1983 national basketball championship ‘‘was meteoric.”’ 
Valvano has introduced a line of clothing, authored an Italian cookbook, expanded his 
radio and television opportunities, and served as spokesman for Ronzoni pasta. Inside 
Sports, Dec. 1988, at 60, col. 2. 

144. Coaches’ endorsement contracts directly benefit the school because the school 
typically receives free equipment. Additionally, coaches’ shows often enhance the public 
image of the university as well as publicize the program in general. 

Some coaches also give a portion of their earnings to their assistant coaches or to the 
school itself. For example, Jim Valvano gives some of his earnings to his alma mater 
and to N.C. State. Inside Sports, supra note 142, at 60. Indiana’s Bobby Knight also 
returns part of his endorsement monies to the school. Milverstedt, supra note 114, at 
28. Loyola University of Chicago’s former basketball coach, Gene Sullivan, returned his 
shoe contract monies to the Men’s Basketball Program. 

* B.A., Loyola University of Chicago, 1985; J.D., Notre Dame Law School, 1989. 








FOREIGN EDUCATIONAL PROGRAMS IN 
BRITAIN: LEGAL ISSUES ASSOCIATED WITH 
THE ESTABLISHMENT AND TAXATION OF 
PROGRAMS ABROAD* 


INTRODUCTION 


American institutions of higher learning have long realized the im- 
portance of access to facilities in foreign countries.‘ While these pro- 
grams vary widely in purpose, scope, and success, they all seek to take 
advantage of the unique opportunities presented by an education in a 
different culture. Despite differences among international programs, 
every American college or university seeking to develop a program 
abroad must consider the legal requirements of the country in which 
it seeks to operate. Because the success of a program abroad depends 
to a great extent on the approach to these requirements, institutions 
need to identify and address them before opening an overseas facility. 
Only after solving these problems can the business of operating a 
program abroad begin in earnest. 

In the 1987 academic year approximately 341,000 foreign students 
resided in Britain,” with thirty-three percent of all students enrolled for 
full-time postgraduate study from overseas.’ For this reason, Britain 
illustrates the most common problems associated. with establishing 
educational institutions abroad. This Note groups these problems into 





* For the purposes of this Note, foreign educational programs include any program 
of post-secondary education sponsored by an American educational institution and taught 
by United States faculty or foreign faculty engaged specifically for that program. Programs 
conducted within a previously established British educational institution do not come 
within the scope of this Note. Programs conducted within British educational institutions 
are governed to a large extent by private agreement and thereby avoid many of the 
problems faced by American educational institutions establishing an independent pro- 
gram. 

Unless otherwise stated, this Note uses the term ‘‘Britain’’ to mean England and 
Wales. 

1. Although not a comprehensive account, the American Embassy in Britain lists 
forty-nine educational institutions associated with the United States in Great Britain. 

2. The British Council for Further and Higher Education, Overseas Student Trust 
Report (1987), reprinted in Current List of Accredited Institutions and Recognized Sectoral 
Bodies, 1988, 1 (1988). 

3. Central Office of Information, Ref. Pamphlet no. 15/87, Education in Britain 179 
(1987). These figures are taken from universities, polytechnics, and other establishments 
of further and higher education. They do not include many thousands of other foreign 
students training for occupations in nursing, law, banking and accountancy, and service 
and other industries. About half of all foreign students in Britain come from the British 
Commonwealth or British dependencies. 
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four categories: formation, immigration, accreditation, and taxation. Of 
these concerns, taxation involves the most complex considerations for 
an institution seeking to start a foreign educational program. For this 
reason, this Note will devote a great deal of attention to the subject. 
Although other countries may approach these concerns differently, by 
examining Britain’s response to these concerns, a college or university 
may develop general guidelines for starting an educational program 
abroad. 


I. FORMATION 


United States educational institutions should structure their foreign 
programs primarily on the basis of their expectations and the program’s 
anticipated function. There are three general types of foreign educa- 
tional programs. The first is a program fully integrated into a foreign 
university or other institution of higher education. This type of program 
usually requires students to enroll in the foreign institution and compete 
on an equal basis with local students. The second type is a program 
within a foreign university or other institution of higher education 
including courses exclusively for the benefit of foreign students. This 
combines the basic coursework required for an American degree with 
a wide range of electives to be chosen from the foreign institution. The 
last type is a program taught by United States faculty or foreign faculty 
engaged specifically for that program. 

The first two types of programs allow the least control to the spon- 
soring institution; but they also provide the least exposure to British 
liability. Because primarily the British host institution controls these 
types of programs, British law treats them as if they are part of the 
domestic host institution. The last type of program gives the sponsoring 
institution in the United States nearly as much control over the nature 
and quality of instruction in Britain as in the United States. It is, for 
all intents and purposes, a physical extention of the sponsoring insti- 
tution placed within the confines of another country.* This allows the 
greatest control by the sponsoring institution coupled with the greatest 
risk of liability. This Note deals primarily with this last type of foreign 
educational program. 

The two principal ways of establishing a program in Britain are by 
educational trust and higher-education corporation. Either arrangement 
is viable, but the educational trust is preferable because of tax consid- 
erations and convenience. The educational trust also has been in ex- 
istence a long time, and its features are well known to the legal 
community. The higher-education corporation, on the other hand, is a 
statutory creation of the Education Reform Act of 1988, and many 
aspects of this method of establishment are unsettled. 





4. The Fulbright Commission, Studying for an American Degree in Britain (Oct. 
1988). 
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A. Educational Trusts 


Educational trusts can be created for most educational programs.*® An 
extensive body of common law defines and supports the concept of the 
educational trust. Furthermore, statutes address many aspects of the 
trust.* Charitable purpose is the most important requirement for creating 
an educational trust.” Because the law views advancing and propagating 
education as a charitable purpose,* most foreign educational programs 
readily satisfy this requirement for creating an educational trust. Only 
those programs not primarily emphasizing education need to question 
their classification as an educational trust. 

The type of education a program provides also can determine its 
status as an educational trust. The traditional subjects taught in colleges 
and universities in the United States always will qualify as valid types 
of education. Instruction, however, need not always be connected with 
conventional teaching or education in order to qualify.* Education on 
specific subjects of academic interest generally will qualify as well,*® 
unless the instruction is too narrow or doctrinaire." 

Educational trusts normally should be administered by trustees within 
Britain. While trusts can be administered outside Britain, British trus- 
tees enable the institution to take advantage of the favorable tax laws 
for resident trusts.’ 





5. Institutions that only accept applicants from restricted classes of persons may not 
qualify as educational trusts. Institutions for the education of certain descendents or 
employees of a certain company have been deemed too narrow to qualify. Institutions 
for the education of special classes of persons, however, have been held to qualify as an 
educational trust if the class forms a ‘‘section’’ of the community. See Powell v. Compton, 
1 All E.R. 198 (1945); Laverty v. Laverty, 1 I.R. 9 (1907); Oppenheim v. Tobacco 
Securities Trust Co., Ltd., 1 All E.R. 31 (1951); Chartered Insurance Institute v. London 
Corp., 2 All E.R. 638 (1957). 

6. Porter’s Case, 76 E.R. 36, 50 (1592) is one of the earliest cases holding that 
education is a charitable purpose. Other cases on the same point include: Martindale v. 
Martin, Cro. Eliz. 288 (1592); Magdalen College Cambridge Case, 11 Co. Rep. 666 (1616); 
A.-G. v. Downing, Wilm. 1 (1767); A.-G. v. Bowyer, 3 Ves. 714 (1798); A.-G. v. Bowyer, 
5 Ves. 300 (1800). 

7. Educational institutions not maintained for charitable purposes cannot qualify as 
educational trusts. The biggest consequence of this principle is that the non-trust insti- 
tution normally will be taxed at a much higher rate. 

8. Whicker v. Hume, 7 H.L. Cas. 124 (1858). 

9. See Royal Choral Society v. I.R.C., 2 All E.R. 101 (1958); Powell v. Compton, 1 
All E.R. 198, 200 (1945). 

10. Education in art, artistic taste, appreciation of fine arts, music, choral singing, 
playing the organ, drama, the arts of social intercourse, languages, archaeology, com- 
merce, industrial training, political science, economic and sanitary science, psychological 
healing, and christial knowledge have all been held acceptable. 5 Hatssury’s Laws 324- 
25 (4th ed. 1974). 

11. Lloyds Bank Ltd. v. Baker, 1 All E.R. 346 (1949). 

12. Trusts administered outside of Britain by non-resident trustees qualify for treat- 
ment as non-resident trusts and are used primarily to create tax-excluded property or to 
shelter capital gains. Some aspects of non-resident trusts are treated in Vaines, Non- 
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Unlike other trusts, educational trusts need not be registered with 
the Board of Charity Commissioners.'* Educational trusts, however, are 
regulated by the British Secretary of State. Under the Education Act of 
1973, the Secretary of State can modify trust deeds or other instru- 
ments of resident and non-resident educational trusts as deemed nec- 
essary. This includes modifications regarding the establishment of, and 
changes affecting, institutions,’* requirements imposed by the Secretary 
of State for the approval of institutions,’* or requirements authorizing 
the making of grants in aid of educational services or research.’” The 
Secretary of State must consult with the administrators of the institution 
before making any modifications, but the results of consultation are not 
binding.**® Although the power to modify educational trusts is absolute, 
the Secretary of State uses this authority only in the most compelling 
circumstances. Close cooperation between the sponsoring institution 





Resident Trusts, Law Soc’y Gazette, Sept. 7, 1988, at 31. 

A non-resident trust will not, however, negate British jurisdiction. In Chellaram v. 
Chellaram, 1 All E.R. 1043 (1985), the Chancery Division held that it had jurisdiction to 
administer foreign trusts even when trust funds are outside of its jurisdiction. This power 
includes ordering trustees to fulfill their obligations under the trust or removing trustees 
and appointing new ones by orders in personam against the existing trustees, requiring 
them to resign and to vest the trust funds in the new trustees. 

13. Public Trustee v. Day, 1 All E.R. 745 (1957), following Whicker v. Hume, 7 H.L. 
Cas. 124 (1858). 
14. The Education Act, in its general provisions concerning educational trusts, states: 

(2) The Secretary of State may order— 

(a) such modifications of any trust deed or other instrument relating to a 
school as, after consultation with the governors or other proprietor of the 
school, appear to him to be requisite in consequence of any [order made 
by him under section 16 of the Education Act of 1944 or proposals failing 
to be implemented under section 12 or 13 of the Education Act of 1980] 
(which relate to the establishment of and changes affecting schools); and 

(b) such modifications of any trust deed or other instrument relating to a 
school as, after consultation with the governors or other proprietor of the 
school, appear to him to be requisite to enable the governors or proprietor 
to meet any requirement imposed by regulations under [sections 12 and 13 
of the Education Act of 1981 (approval of schools for purposes of that Act)]}; 
and 

(c) such modifications of any trust deed or other instrument relating to 
or regulating any institution that provides or is concerned in the provision 
of educational services, or is concerned in educational research, as, after 
consultation with the persons responsible for the management of the insti- 
tution, appear to him to be requisite to enable them to fulfil any condition 
or meet any requirement imposed by regulations under section 100 of the 
Education Act of 1944 (which authorizes the making of grants in aid of 
educational services or research); 

and any modification ordered under this subsection may be permanent or for a period 
specified in the order. 

15. Education Act, 1973, § I(2)(a). 

16. Id. at § 1(2)(b). 

17. Id. at § 1(2)(c). 

18. Id. at § 1(2)(a)-(c). 
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and the Secretary of State prior to certifying the trust deed, as well as 
when altering the trust deed thereafter, precludes this problem. 


B. Higher-Education Corporations 


The higher-education corporation, created by the Education Reform 
Act of 1988,’ primarily applies to institutions of higher education 
maintained by local educational authorities in Britain.2? An institution 
seeking to establish a program in Britain which cannot become an 
educational trust because its purpose is not primarily educational, or 
because it is run primarily for profit, can choose to become a higher- 
education corporation. A program is not required to become a higher- 
education corporation, and could instead incorporate as an ordinary 
business enterprise. Although this would give the program greater 
flexibility and freedom from state interference, it also would foreclose 
considerable tax advantages which are important considerations for 
foreign programs in Britain. 

The Act requires the board of directors for the higher-education 
corporation to adopt articles of government made with the approval of 
the Secretary of State.21 These articles comprise the bylaws of the 
corporation, determining the functions of the board, the powers it may 
exercise, and procedures both for meetings and for appointing new 
members. The Act also permits the board to give itself power to make 
and amend the rules or bylaws,”? providing a board of directors with 
flexibility of control over the program that the trustees of an educational 
trust lack. The Secretary of State, however, also has the power to amend 
the rules and bylaws of a higher-education corporation.”* With regard 
to state control over foreign educational institutions in Britain. there is 
not a great deal of difference between educational trusts and higher- 
education corporations. 





19. Education Reform Act, 1988, ch. 40. 

20. Id. at pt. Il, § 121. Although intended to apply to British institutions of higher 
education, the language of the statute suggests that any institution of higher education 
could voluntarily incorporate under this Act. 

21. Id. at pt. Il, § 125. 

22. Id. 

23. Id. 

(6) The Secretary of State may by a direction under this section require higher- 
education corporations, any class of such corporations specified in the direction 
or any particular higher education corporation so specified- 
(a) to amend their afticles of government; or 
(b) to secure that any rules or by-laws made in pursuance of their articles 
of government are amended by the board of governors; in any manner so 
specified. 
(7) Before giving a direction under this section, the Secretary of State shall 
consult the board of governors of the higher education corporation or (as the 
case may be) of each higher education corporation to which the direction 
applies. 
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Once established, the higher-education corporation is empowered to 
provide higher education and to carry out research and publish its 
results.“ In addition, the corporation has the power to do anything 
necessary or expedient for the purpose of, or in connection with, 
providing education.”® 

The broad powers granted to the board of directors of a higher- 
education corporation are the greatest advantage of this type of program. 
The sponsoring institution in the United States may change the rules 
and bylaws of a higher-education corporation more easily than altering 
a trust deed, even though the British Secretary of State controls both. 
The higher-education corporation, however, does not enjoy as favorable 
a tax status as the educational trust and, in many circumstances, this 
consideration will be paramount. 


II. IMMIGRATION 


The first legal hurdle for faculty and students to overcome involves 
gaining entry into the country in which the program will be established. 
Because immigration requirements apply equally to faculty and stu- 
dents, the institution must determine at an early stage whether immi- 
gration poses a problem. Each country establishes its own immigration 
policy which can vary widely from country to country; as a general 
rule, though, immigration presents no major difficulties. 

The Immigration Act of 197176 regulates immigration into Britain. 
Persons can apply in advance to an official British representative for a 
Home Office letter of consent.?” This letter informs the immigration 
officer in Britain that the Home Office has no objections to that person 
entering Britain. Possession of such a letter is not required, but it 
simplifies the immigration process. 

The British Secretary of State regulates the documents needed by 
faculty and students entering the country.” An immigration officer can 
require the production of any document thought necessary before ad- 
mitting a person.?® Any person entering Britain may be required to 





24. Education Reform Act, 1988, ch. 40, pt. II, § 124. 

25. Id. More specifically, the Act authorizes the corporation to conduct an educational 
institution for the purposes of carrying out its activities, providing facilities in connection 
with those activities (including dormitories, recreational facilities, and facilities to meet 
the needs of the disabled), supplying goods and services, acquiring and disposing of 
land and other property, entering into contracts, forming a body corporate for carrying 
on any such activities, borrowing money and creating security interests on its lands and 
property, investing, accepting monetary gifts, lands, or other property and applying it 
or holding and administering it on trust for any of those purposes, and doing anything 
incidental to the conduct of an educational institution providing higher or further 
education. Id. 

26. Immigration Act, 1971, ch. 77. 

27. British Council, Education Information Service, Leaflet no. A9, Immigration and 
Employment (Dec. 1986). 

28. Immigration Act, 1971, ch. 77, pt. I, no. 1(4). 

29. Id. at sched. 2, no. 4(2). 
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show evidence of good health or to submit to a physical examination*® 
as a condition of entry.*' Faculty, their families, and students from the 
United States should bring passports and a Home Offfice letter of 
consent, if obtained. Those intending to work, either faculty members 
or students, also must obtain a Department of Employment work permit. 
In addition, students must provide evidence of enrollment in a full- 
time course of study and evidence of sufficient funds for their support 
and maintenance while in Britain.*? 


III. ACCREDITATION 


A. British Accreditation Council 


Britain currently requires no registration, inspection, or accreditation 
of foreign or domestic private educational institutions of higher learn- 
ing.** Private colleges can, however, voluntarily apply for accreditation 
by the British Accreditation Council (BAC). The BAC defines, monitors, 
and improves standards in independent institutions of higher education 
in Britain by establishing criteria for accreditation. All applicant insti- 
tutions must satisfy these criteria before the Council will include them 
in their list of accredited institutions.** These criteria include assess- 
ments of both the services provided by the institution and its physical 
plant. The Council also considers the legal and financial viability of 
the institution.* 

Institutions meeting the BAC’s criteria for accreditation are entitled 
to describe themselves as ‘‘recognized as efficient by the BAC,’’ and 
are included in the BAC’s list of Accredited Institutions and Recognized 
Sectoral Bodies.** BAC recognition is desirable because of the high 





30. British Council, Education Information Service, Leaflet no. A9, Immigration and 
Employment (Dec. 1986). 

31. Immigration Act, 1971, ch. 77, sched. 2, no. 2(2). All persons must also complete 
and produce a landing or embarkation card usually distributed before entry into Britain. 
Id. at pt. II, no. 26(1)(e). 

32. British Council, Education Information Service, Leaflet no. A9, Immigration and 
Employment (Dec. 1986). 

33. Foreign educational institutions might be required to comply with the legal 
requirements of the state within which the sponsoring institution is established. The 
American Association of Collegiate Registrars and Admissions Officers reports that ‘‘the 
vast majority of colleges generally only give credit if courses are studied at regionally 
accredited colleges and if the grades and syllabus are compatible with the receiving 
institution’s requirements.’’ The Fulbright Commission, Studying for an American Degree 
in Britain (Oct. 1988). 

34. The British Accreditation Council for Independent Further and Higher Education, 
Current List of Accredited Institutions and Recognized Sectoral Bodies, 1988, 1 (1988). 

35. Id. at 7. Other criteria include: accommodation and learning resources, admin- 
istration and staffing, quality control (including the effectiveness of monitoring student 
progress in joining and pursuing the programs provided), welfare arrangements (including 
career advice and counseling where appropriate), and teaching (involving an assessment 
of the professional competence of academic staff). 

36. Id. at 5-6. 
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reputation in Britain of the BAC’s assessment. Accreditation by the 
BAC certifies compliance with the highest standards in education and 
is therefore attractive to faculty and students interested in pursuing 
employment or study with that program. Additionally, an accredited 
program may find it easier to prove its status as an educational insti- 
tution for tax purposes, because it has complied with the BAC’s criteria 
for the accreditation of institutions of higher education. This could save 
a foreign educational program in Britain considerable time and expense 
if its tax status is challenged. 

The British Accreditation Council can consider applications for ac- 
creditation from institutions operating in Britain that prepare students 
for degrees awarded by the authority of an overseas educational insti- 
tution. Most foreign educational programs in Britain fall into this 
category. When considering such applications, the BAC addresses three 
specific issues. First, the BAC takes particular notice of whether the 
effective control of the program is the responsibility of an accountable 
management based in Britain. The institution should have sufficient 
personnel in Britain to enable the program to operate on a fairly 
independent basis. Second, the BAC examines the legal status of the 
sponsoring institution empowered to grant degrees and the extent to 
which British institutions give credit to those holding such degrees. 
The institution must be a recognized, legitimate degree-granting insti- 


tution in the United States before the Council will accredit the program 
in Britain. Virtually all state-recognized colleges and universities in the 
United States fulfill this requirement. Finally, the BAC reviews the 
existence and effectiveness of the program’s academic monitoring sys- 
tems with respect to the degrees awarded.*” Programs that maintain 
grading patterns and disciplinary practices roughly equivalent to those 
of the sponsoring institution should satisfy this requirement. 


B. Education Reform Act 


In conjunction with accreditation, foreign educational programs need 
to consider the Education Reform Act of 1988, which distinguishes 
degrees awarded by accredited British educational institutions from 
those awarded by foreign educational programs in Britain. The Edu- 
cation Reform Act completely restructures many of Britain’s domestic 
educational institutions and includes the first legislation of direct con- 
cern to foreign-degree granting programs in Britain. This legislation 
protects the accreditation of British institutions from confusion with 
foreign educational programs by making it a criminal offense to grant, 
offer or issue any award which reasonably may be taken to be an award 
granted by a British institution and described as a degree or purporting 
to confer on its holder the right to the title of bachelor, master or 





37. Id. at 8. 
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doctor.** Awards granted by British institutions or programs authorized 
to grant ‘‘recognized awards’’ are excluded from this section. A rec- 
ognized award includes any award granted by a university, college or 
other body authorized by Royal Charter or Act of Parliament to grant 
degrees. Any other award can be designated by the Secretary of State 
as a recognized award for the purposes of the Act.*® Under the Act, no 
foreign educational program in Britain can issue a recognized degree 
without the recognition of the British Secretary of State. Such recog- 
nition presumably would require the foreign educational program to 
become a British educational institution. In most cases, the sponsoring 
institution will find this option unacceptable because the institution 
would lose control of the program. 

The Act creates a presumption of violation by the program when it 
grants, offers or issues an award bearing a British address.* An insti- 
tution may rebut this presumption by showing that the program took 
reasonable steps to inform the person to whom it granted the degree, 
or to whom it addressed the offer or invitation that a British institution 
did not grant the award.*’ Because no cases have been brought for 
violation of this article of the Act, the definition of ‘‘reasonable steps’’ 
remains uncertain. However, one can assume that the ordinary common- 
law meaning that ‘‘[s]uch a measure of prudence, activity, or assiduity, 
as is properly to be expected from, and ordinarily exercised by, a 
reasonable and prudent [person] under the particular circum- 
stances ...’’ sufficiently defines ‘‘reasonable steps’’ in these circum- 
stances.*? Ultimately, however, whether a program took reasonable steps 
to inform people that the award was not granted by a British institution 
is a question of fact. 

This requirement does not apply when a foreign educational program 
grants an award by virtue of authority conferred upon it on or before 
July 5, 1988, by a sponsoring institution in the United States. The 
foreign educational program instead must take reasonable steps to 
inform the person to whom the award was granted or to whom the 





38. Education Reform Act, 1988, ch. 46, pt. IV, §§ 214-17 states: 
Unrecognized degrees 
214(1) Any person who, in the course of business, grants, offers to grant or 
issues any invitation relating to any award- 
(a) which may reasonably be taken to be an award granted or to be granted 
by a United Kingdom institution; and 
(b) which either- 
(i) is described as a degree; or 
(ii) purports to confer on its holder the right to the title of bachelor, master 
or doctor and may reasonably be taken to be a degree; 
shall be guilty of an offense and liable on summary conviction to a fine not 
exceeding level 5 on the standard scale. 
39. Id. at pt. IV, § 214(2). 
40. Id. at pt. IV, § 214(4). 
41. Id. 
42. BLack’s Law DIcTIONARY 411 (5th ed. 1979). 





530 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 3 


offer was addressed that the award was granted by virtue of authority 
conferred by a foreign institution, not that the award was not granted 
by a British institution.** Authority conferred on or before July 5, 1988 
may be renewed, and the new grant of authority will relate back to the 
date of the original grant.** This provision means that such foreign 
educational programs cannot grant awards on the authority of a spon- 
soring institution without taking reasonable steps to inform the person 
to whom the award was granted or to whom the offer or invitation was 
addressed that the award was granted by the sponsoring institution. 
This differs from the requirement imposed upon foreign educational 
programs opened after July 5, 1988. Evidence that the award was 
granted by the authority of a foreign institution is apparently insufficient 
to comply with the terms of this Act for foreign educational programs 
established in Britain after July 5, 1988. The purpose for this distinction 
is uncertain because the ‘‘reasonable steps’’ requirements both before 
and after July 5, 1988 appear to serve the same function.*® How the 
British Secretary of State will apply this provision remains to be seen, 
but foreign educational programs in Britain should state unequivocally 
in their degrees that those degrees are granted exclusively by the 
sponsoring institution in the United States. This precaution should 
preclude any danger of inadvertently violating the Act. 


IV. TAXATION 


The single most important consideration when establishing a foreign 
educational program is the institution’s tax structure. Different insti- 
tutional arrangements have different tax needs, so it is important to 
choose the arrangement which best suits the needs of the sponsoring 
institution. This section surveys some of the provisions relating to the 
taxation of foreign educational programs in Britain. 

There are two broad areas of tax law which concern foreign educa- 
tional programs: taxes on the institution itself and taxes on the indi- 
viduals affiliated with the program in the foreign country. Regarding 
institutional taxation, Britain identifies four separate areas of concern: 
income tax, capital transfer tax, value added tax (VAT), and rates 





43. Education Reform Act, 1988, ch. 40, pt. IV, § 214(5). 

44. Id. at pt. IV, § 214(6): 
where- (a) on or before 5th July 1988 authority was conferred by a foreign 
institution on a body to grant awards of any description for a period expiring 
after that date; and (b) new authority is conferred by the institution (whether 
before or after the expiration period) on the body to grant awards of that 
description; the new authority shall be taken to have been granted on or before 
that date. 

45. The difference in notice requirements appears to be entirely semantic. Prior to 
July 5, 1988, foreign educational institutions stated that the award was granted by virtue 
of authority conferred by a foreign institution. After July 5, 1988, foreign educational 
institutions stated that the award was not granted by a British institution. Both have the 
same result, because a foreign institution is by definition not a British institution. 
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(property tax). Individuals are primarily concerned with the operation 
of treaties on double taxation, as well as the various tax laws regarding 
residents, ordinary residents, and domiciled and non-domiciled indi- 
viduals. 


A. Institutional Taxation 


An educational trust is entitled to all the tax benefits accorded public 
schools as long as any profit taken by the institution is applied toward 
charitable purposes.*® Income Tax Special Purpose Commissioners. v. 
Pemsel defined charitable purposes under British tax law.*’ In Pemsel 
a trust was created for the purpose of maintaining and educating 
children and their teachers. The court held that a trust established for 
purposes of education was a trust for charitable purposes within the 
meaning of the Income Tax Acts. According to those Acts, the words 
‘“‘charitable purposes’ should be interpreted not according to their 
popular meaning, but according to their technical legal meaning. The 
court defined the legal meaning of charity to include trusts for the 
relief of poverty, trusts for the advancement of education, trusts for the 
advancement of religion, and trusts for other purposes beneficial to the 
community not falling under any of the preceding headings.** Thus, 
the purposes of educational institutions are considered ‘‘charitable 
purposes.”’ 

Barry v. Hughes* later defined ‘‘educational’’ establishment. In Barry, 
the court faced a statute which defined educational institutions as 
universities, colleges, schools and other educational establishments. 
The court interpreted education as broadly as possible, holding that 
‘‘other educational establishments’’ was not to be construed ejusdem 
generis with university, college or school simply because of the word 
‘“‘educational.’’ In defining ‘‘educational,’’ the court looked to the 
primary function of the institution: If the function of the institution is 
one of education or the training of the mind, then it qualifies as an 
educational institution for British tax purposes. 

Under these broad definitions of ‘‘charitable purposes’’ and ‘‘edu- 
cational,’’ most foreign educational programs in Britain qualify as 
charitable trusts for the advancement of education. Therefore, they face 
little difficulty in satisfying the conditions for an educational trust, 
provided due care is given to the trust deed and to the management of 
the program thereafter. 





46. Income and Corporation Taxes Act, 1970, § 360(1)(a). 

47. Income Tax Special Purposes Comrs. v. Pemsel, All E.R. Rep. 28, aff'd, S.C. sub 
nom R. v. Income Tax Comrs., 22 Q.B.D. 296 (1888). 

48. Id. 

49. Barry v. Hughes, 1 All E.R. 537 (1973). 

50. Id. 
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1. Income Tax 


Educational trusts in Britain receive considerable income-tax benefits. 
Section 505 of the Income and Corporation Taxes Act outlines the 
exemptions and allowances available to such trusts.** Under this sec- 
tion, educational trusts exempt from tax regarding rents and profits 
received from any land, tenements, hereditaments or heritages belong- 
ing to the institution.*? Educational trusts are exempt from tax with 
respect to any interest, annuities, dividends or shares of annuities 
applicable solely to the repair of any cathedral, college, church or 
chapel.** Educational trusts are exempt from tax with respect to any 
lands occupied by the trust®* or taxes in respect to any interest, annu- 
ities, dividends or shares of annuities,*° yearly interest or other annual 
payment® or distribution.*’ 

These exemptions apply only when the income forms part of the 
income of the trust or is applied only to charitable purposes. All of 
these exemptions and allowances enable an educational trust in Britain 
to own and maintain its own facilities without tax on those facilities. 
Sponsoring institutions in the United States that establish educational 
trusts in Britain therefore should seriously consider owning land instead 
of renting when contemplating a long-term presence in Britain in order 
to maximize their investment while enjoying tax benefits. 

The profits of any trade carried on by an educational trust also are 
exempt, provided the trust applies the profits solely toward educational 
purposes. The trade either must be exercised in the course of the 
primary purpose of the trust, or the work in connection with the trade 
must be carried out mainly by the beneficiaries of the trust.®* This is 
important for the sponsoring institution in the United States that im- 
plements vocational training programs combining trade and education. 
The sponsoring institution must insure that any trade carried on by the 
program is actually subordinate to the education; education always 
must be the primary purpose of an educational trust. 

While affording considerable savings, these tax benefits do not exempt 
all income of a foreign educational program in Britain. The income tax 
exemptions and allowances granted under section 505 are limited by 
the amount of income and gains realized by the educational trust during 
any chargeable period. Programs that make over £10,000 per taxable 
period and incur non-qualifying, that is, non-taxable, expenditures 





51. Income and Corporation Taxes Act, 1988, ch. 1, § 505. 

52. Id. at § 505(1)(a). Exemption from tax under schedules A and D. 

53. Id. at § 505(1)(d). Exemption from tax under schedule C. 

54. Id. at § 505(1)(b). Exemption from tax under schedule B. 

55. Id. at § 505(1)(c)(i). Exemption from tax under schedule C. 

56. Income and Corporation Taxes Act, 1988, ch. 1, § 505(1)(c)(ii). Exemption from 
tax under schedule D. 

57. Id. at § 505(1)(c)(iii). Exemption from tax under schedule F. 

58. Id. at § 505(1)(e). Exemption from tax under schedule D. 
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during that period must pay tax on income exceeding their non- 
qualifying expenditures.*° 

In order to avoid this, programs should defer income over £10,000 
and in excess of expenditures or increase their expenditures to use up 
unallocated income. The institution must exercise caution at this stage 
to avoid jeopardizing the charitable status of the program, so it may 
become necessary to pay tax on income in excess of the statutory limit. 
Thus, a foreign educational program in Britain must carefully plan its 
financial operations in order to take full advantage of the available tax 
benefits. 


2. Capital Transfer Tax 


Foreign educational programs in Britain also can benefit by exemp- 
tions from the capital transfer-tax. A transfer of value to an educational 
trust is exempt for capital transfer tax purposes if the value transferred 
comprises property, pictures, prints, books, manuscripts, works of art 
or scientific collections. For property to qualify for an exemption from 
capital transfer tax, either the property must be given to a trust® or the 
property must become the property of a university or college chartered 
in Britain.** Property is given to a trust for the purposes of this 
exemption if it becomes the property of the trust or is held in trust for 
charitable purposes only. 

To grant an exemption, the Treasury must determine, first, that the 
objects are of national, scientific, historic or artistic interest®* and, 
second, that the receiving institution is not established or conducted 
for profit.*° The Treasury’s determination can be made either prior to 
or following the date of transfer; however, the Treasury cannot grant 
an exemption unless it also determines that the receiving institution is 
capable of preserving the transferred property. Foreign educational 
programs in Britain will qualify for exemptions from capital transfer 
tax provided they satisfy all the requirements of an educational trust 
and have adequate facilities to care properly for the donation. 

The statute does not address a situation in which property is donated 
to a foreign educational program in Britain and later removed to its 
sponsoring institution in the United States. Presumably, the foreign 
educational program in Britain still would be exempt from capital 
transfer tax. However, sponsoring institutions in the United States are 
advised not to overuse this provision so as to avoid challenges to the 





. Id. at § 505(3). 

. 15 Hatsspury’s Laws 200 (4th ed. 1974). 

. Finance Act, 1975, sched. 6, ¢ 10(I)(a). 

. Id. at schedule 6, ¢ 12. 

. Id. at schedule 6, ¢ 10(3). 

. Id. at schedule 6, ¢ 13(2)(f); Finance Act, 1976, § 85. 
. Finance Act, 1975, sched. 6, ¢ 13(I)(a). 

. Id. at schedule 6, ¢ 13(I)(b). 
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foreign educational program’s status as an educational trust or possible 
change in the capital transfer tax legislation in response to abuse of 
current provisions. 


3. Value Added Tax 


Value added tax (VAT) is a tax assessed by the European Economic 
Community (EEC) on all goods and services provided within member- 
states of the EEC. Used by the EEC to finance its operations, the VAT 
is roughly equivalent to a sales tax in the United States. At this time 
the value added tax is about fifteen percent in Britain, and is thus a 
substantial tax burden upon those institutions against whom it is 
assessed. 

The Value Added Tax Act of 1983°7 exempts from VAT on goods 
and services purchased either for the provision of education or research® 
by a school or university or for the provision, other than for profit, of 
education or research of a kind provided by a school or university or 
for training or re-training in any trade, profession or employment.” 
The Act also exempts private tuition in subjects, except those of a 
recreational or sporting nature, normally taught in the course of edu- 
cation provided by a school or university.” The supply of goods or 
services incidental to the provision of education and the provision of 
any supplemental instruction for educational purposes are exempt as 
well.”* Because of the comprehensive nature of VAT assessments, this 
exemption is one of the most important tax breaks for educational 
institutions in Britain. 

Universities covered by the Act include any university in Britain and 
any college, institution, school or hall of such a university.”? Most 
foreign educational programs in Britain do not fall into this category. 
Nevertheless, foreign educational programs in Britain that provide ed- 
ucation or research otherwise than for profit of a kind provided by a 
school or university are exempt from VAT.” 

Several British cases have interpreted the requirements of the Value 
Added Tax Act. Education has its ordinary meaning under this Act:” 
an educational establishment whose primary function is education, 
comprising for the most part training of the mind. The meaning of 
‘“‘otherwise than for profit’’ was settled in Bell Concord Educational 





67. Value Added Tax Act, 1983, ch. 55, schedule 6, group 6. 

68. Original investigation undertaken in order to gain knowledge and understanding. 
VAT Leaflet no. 701/30/87. 

69. Value Added Tax Act, 1983, ch. 55, schedule 6, group 6, items 1-2. 

70. Id. at sched. 6, group 6, item 3. 

71. Id. at sched. 6, group 6, items 4-5. 

72. Id. at sched. 6, group 6, note 3. 

73. Id. at sched. 6, group 6, items 1-2. 

74. See Barry v. Hughes, 1 All E.R. 537 (1973). 
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Trust Ltd. v. Commissioners of Customs and Excise.”* In determining 
whether an educational institution that makes a profit is providing its 
courses ‘‘otherwise than for profit’? within the meaning of the Value 
Added Tax Act, the Manchester VAT Tribunal held that the view or 
intention of the educational institution is decisive. The court qualified 
the test, however, by stating that an institution’s evidence of its intent 
will not necessarily settle the matter.” The court further held that a 
tribunal applying the subjective test should place itself in the position 
of an average businessperson possessing all the facts known to the 
witness at the time. Having established those facts to its satisfaction, 
the court should ask itself what the decision of such an average 
businessperson would have been.”? Thus the label a program places 
upon its intentions or acts is not conclusive, but is subject to review 
by the courts. Foreign educational programs in Britain should have no 
difficulty meeting this test for any bona fide purchase reasonably related 
to providing education. 

Beyond strictly British regulation, the EEC has directed that certain 
activities in the public interest be exempt from VAT. Among these are: 
the supply of goods and services closely linked to welfare and social 
work, the protection of children and young persons, and primary or 
secondary education, school or university education, or vocational 
training and re-training.”* The exact application of these exemptions is 
largely up to the Member States. Britain has enumerated several addi- 
tional activities relating to education that are exempt from VAT; these 
include goods and services such as materials sold in class as part of 
an exempt education course, catering to students, and accommoda- 
tions.” For supplies to be VAT-exempt in Britain, they must fall into 
one of the above described categories and be distributed either to 
students by the same institution which provides them with education 
or training, or to one educational institution by another to be used 
directly by the students of the recipient institution.*° This exemption 





75. Bell Concord Educational Trust Ltd. v. Comrs. of Customs and Excise, 1986 
V.A.T.T.R. 165; 3 C.M.L.R. 424 (1987). 

76. Id. 

77. The court uses this test to uncover intent that is so improbable that the subjective 
intent test must be abandoned. Ian Flockton Developments Ltd. v. Comrs. of Customs 
and Excise, MAN/84/148 unreported, in which the appellant claimed his purchase of a 
racehorse was a legitimate VAT-exempt expense because of its use as a talking point in 
initiating negotiations with potential customers, used this test. The court held that the 
use of that asset was so remotely connected as to be improbable; it further rejected 
appellant’s evidence of his intent in favor of what the court felt would have been the 
view of the average businessman making the decision on the same facts. Id. at 13. 

78. Sixth Council Directive (77/388/EEC), O.J. no. L145, 13.6., 1977, Art. 13(a). 

79. VAT Leaflet no. 701/30/87. Some examples of exempt materials include pens, 
ink, books, drawing materials, and mathematical instruments. Catering does not include 
alcohol. 

Id. 
80. Value Added Tax Act, 1983, ch. 55, schedule 6, note 5. 
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is of particular importance to sponsoring institutions in the United 
States that provide supplies to their programs in Britain. 


4. Rates 


The final area of institutional tax relief covered in this Note is relief 
from rates, that is, property tax on property owned by foreign educa- 
tional programs in Britain. Certain charitable organizations can receive 
relief from rates upon written notice to the rating authority that the 
property liable to rating either is occupied by, or by trustees for, an 
institution established for charitable purposes or is used mainly for 
charitable purposes.*: Educational trusts falling within this provision 
are not required to pay more than half the amount otherwise chargea- 
ble.® 

The rating authority may reduce or remit payment of rates in consid- 
eration of the inability of any non-profit institution to pay any rates it 
normally would be required to pay on any of its property.** The main 
objects of these non-profit institutions must be charitable, philanthropic, 
religious or be otherwise concerned with education, social welfare, 
science, literature or the fine arts. The power to reduce the rate pay- 
ments is vested solely within the discretion of the rating authority. 
Foreign educational programs in Britain automatically will receive the 
one-half reduction in rates on their property in Britain, and should 


inquire with the rating authority regarding further reductions that may 
be available to it. 


B. Individual Taxation 


There are two main tax concerns to United States citizens in Britain 
affiliated with a foreign educational program there: the Anglo-American 
Double Taxation Treaty and the effect of domestic tax laws relating to 
foreign residents not otherwise covered by the Treaty. Because of the 
vast literature on taxation in Britain, this Note offers only a brief survey 
of some of the more important effects of British tax laws on foreign 
faculty and students in Britain. 


1. Double-Taxation Treaty 


Double-taxation agreements are treaties between two or more coun- 
tries designed to prevent the taxation by two or more countries of a 
single source of income. Double-taxation agreements can be either 
limited agreements concerning the profits of shipping and air transport 
undertakings or comprehensive agreements dealing with a whole range 
of tax problems that might result in double taxation. The main cate- 





81. General Rate Act, 1967, § 40. 
82. Id. at § 40(1)(a). 
83. Id. at § 40(5). 
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gories of income dealt with in the comprehensive agreements include: 
business profits not arising through a permanent establishment in 
Britain, profits of shipping and air transport, dividends, interest, patent 
royalties, copyright royalties, pensions, purchased annuities, salaries 
paid by governments, earnings to temporary business visitors, certain 
payments to teachers and students, and capital gains.** The Treaty can 
reduce the tax burdens of faculty and students in Britain in all of these 
categories. 

Once in force, a double-taxation agreement represents part of British 
law and generally overrides any conflicting statutory provisions.* Collco 
Dealings Ltd. v. Inland Revenue Commissioners limited the general 
rule.*° Collco involved the abuse by an Irish corporation of a double- 
taxation agreement between Britain and the Republic of Ireland. The 
House of Lords found that no rights arose under the Treaty itself. 
Instead, rights arose only under the Act of Parliament that confirmed 
the agreement and gave it the force of law. The Income and Corporation 
Taxes Act, 1970, the enabling act referred to in this case,® gives 
Parliament the power to ratify double-taxation agreements negotiated 
with other countries.** The relevant sections of the Act make double- 
taxation relief dependent upon a statutory instrument issued by an act 
of Parliament and therefore subject to subsequent amendment, modifi- 
cation or revocation rather than upon any treaty. In fact, under this 
Act a treaty can only enable Parliament to take action on the matter; 
the treaty has no other authority per se. Although Parliament gives 
great deferrence to treaties, it does not consider itself bound by them. 
Therefore, a close watch must be kept on any developments in Parlia- 
ment which might alter any double-taxation agreement upon which an 
institution or individual may rely. Parliament’s recent consideration of 
changes in tax law as they apply to foreigners might very well entail 
a change in the Anglo-American double-taxation agreement. 

The United States and Britain have concluded a comprehensive 
double-taxation agreement® which applies to citizens of either country 
employed or receiving funds in the other country. The Treaty contains 





84. Board of Inland Revenue, Pub. no. IR6, Double Taxation Relief (1984). 

85. Double Taxation Treaties, Part I, E. Tomsett, Law Soc’y Gazette. Vol. 83, no. 18, 
p. 1450 (1986). The House of Lords in Ostime v. Australian Mutual Provident Society, 
3 All E.R. 245 (1959) supported this position when the court held that double taxation 
relief agreements shall have effect in relation to income tax notwithstanding anything in 
any other enactment. It stated that ‘‘[i]t is plain, therefore, that, if there is a conflict, the 
unilateral legislation of the United Kingdom must give way.”’ 

86. Collco Dealings Ltd. v. Inland Revenue Comrs., 1 All E.R. 762 (1961). 

87. Income and Corporation Taxes Act, 1970 § 497 (relief by agreement with other 
countries) and § 517 (power to make regulations for carrying out). 

88. Section 497 reserves to Parliament the power to amend, modify, or revoke any 
double-taxation agreement made with another country. Section 517 expressly states that 
any power conferred under that section shall be exercisable by statutory instrument. 

89. Convention on Double Taxation US-UK, Mar. 15, 1979, arts. 20-21, 31 U.S.T. 
5668, T.I.A.S. no. 9682. 
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three provisions of special concern to individuals associated with for- 
eign educational programs: temporary business visitors, teachers, and 
students and trainees. 

Under article 15 of the Treaty, Britain taxes renumeration paid to 
temporary business visitors who come to Britain from the United States 
according to the 183-day rule. This rule protects a United States 
citizen residing in Britain from taxation in Britain on earnings received 
in Britain if: a) the recipient is present in Britain for fewer than 183 
days of the United States tax year; b) the income is paid by or on 
behalf of an employer who is not a British resident; and c) the indi- 
vidual’s renumeration is not borne by a permanent establishment or 
fixed base of his employer located in Britain.*' If the individual remains 
in Britain past the 183-day limit, protection is lost and earnings im- 
mediately become taxable income for the entire length of the stay. 
Article 15 will apply most frequently when non-teaching faculty from 
the sponsoring institution in the United States come to Britain for only 
a short period of time. Individuals who come to Britain for a semester, 
then return to the United States and do not come back to Britain for 
the remainder of the tax year, will not have to pay British income tax 
on any earnings in Britain that year. 

Article 20 of the Double Taxation Treaty deals with the taxation of 
teachers. Faculty who teach or research at a university, college or other 
recognized educational institution for a period of less than two years 
are exempt from tax on any renumeration for such teaching or re- 
search.” If they exceed the two-year period, or if they become a national 
of, or acquire immigrant status in Britain, they lose all relief from 
taxation.®* Tax relief granted under article 20 can be obtained by current 
payments to the professor or teacher or by way of withholding and 
refund; but in either case exemption is conditioned upon fulfilling the 
requirements for relief under the article.* The Treaty limits tax exemp- 
tions on income arising from research to that research which is under- 
taken by the professor or teacher in the public interest.°* This Treaty 
excludes research primarily for the benefit of private persons. 

The Treaty exempts faculty who teach or conduct research at uni- 
versities, colleges and other recognized educational institutions, but 
provides no definition of these terms. While these articles presume that 
universities and colleges have their ordinary meaning, the Treaty offers 
no guidance as to the meaning of ‘‘other recognized educational insti- 
tution.’’ Presumably, the common-law definition provided in Barry v. 





90. British Int’] Tax Agreements, USA, art. 15 (CCH) 4 88,610 (1984). 

91. Double Taxation Treaties, Part I, E. Tomsett, Law Soc’y Gazette. Vol. 83, no. 18, 
at 1450 (1986). 

92. British Int’l] Tax Agreements, USA, art. 20 (CCH) 4 88,725 (1984). 

93. Id. 

94. Id. at art. 20(2) (CCH) 88,725 (1984). 

95. Id. at art. 20(3) (CCH) 4 88,725 (1984). 
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Hughes applies.** The Barry court defined an educational establishment 
as one whose primary purpose is education; it defined education as 
the training of the mind.” 

Under article 21, students and trainees in Britain for the purpose of 
full-time education or training will not be taxed on payments received 
in Britain from sources outside of Britain for the purpose of mainte- 
nance, education or training. Under this article, almost all income 
remitted to the student from the United States is exempt from British 
income tax. Although article 21 does not impose any limits on amounts 
that students and trainees can receive in Britain, excessive amounts 
may be considered as not properly for the purpose of maintenance, 
education or training and so be excluded from the protection of this 
article. 


2. Personal Income Tax 


Individuals affiliated with a foreign educational program in Britain 
who do not qualify for relief under the double-taxation agreement, must 
submit to ordinary British taxation. Residence, ordinary residence, and 
domicile are the principal determinants of an individual’s tax status in 
Britain. 


a. Residence and Ordinary Residence 


Although British tax law does not define residence and ordinary 
residence, courts have defined these terms. To be considered a resident, 
one must be present physically in Britain for at least a part of the tax 
year.” A resident is perceived as an ordinary resident if he is resident 
habitually.*°° Whether a person is an habitual resident is a question of 
fact to be determined by considering all the surrounding circumstances. 

Other circumstances can make an individual a resident for tax pur- 
poses even if that person stays in Britain fewer than 183 days. An 
individual with an accommodation™ in Britain is regarded as a resident 
for any year in which he comes to Britain, even though the visit is as 





96. Barry v. Hughes, 1 All E.R. 537 (1973). 

97. Id. 

98. British Int’l Tax Agreements, USA, art. 20 (CCH) 4 88,725 (1984). 

99. If an individual is in Britain for 183 days or more, that individual is automatically 
considered resident. See the 183-day rule, supra note 90. 

100. Board of Inland Revenue, Pub. no. IR20, Residents and Non-residents Liability 
to Tax in the United Kingdom 5 (1983). 

101. Whether an accommodation is available for use is a question of fact. Ownership 
is immaterial for this purpose. A person does not have to own or rent accommodations 
for them to be available for his use. Furthermore, owned or rented accommodation might 
not be available for his use. A house owned or rented by a spouse is considered available 
for the use of the other. Any accommodation for temporary use only does not count as 
an accommodation for the purposes of this rule. Temporary use of up to two years for 
furnished accommodations or one year for unfurnished accommodations is allowed. Id. 
at 10. 
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short as one day. Furthermore, that individual will be treated as an 
ordinary resident if he visits or intends to visit Britain in four or more 
consecutive tax years.’ An individual without accommodation avail- 
able is regarded as both a resident and an ordinary resident if he visits 
or intends to visit Britain for four or more consecutive tax years, with 
these visits averaging three months or more per tax year.’ These rules 
therefore make it disadvantageous for faculty and students to have 
available housing in Britain. To avoid this rule, individuals who do 
not qualify for relief under the double-taxation agreement should wait 
until they arrive in Britain to acquire housing. 

British tax law treats foreign students in Britain as a special category 
for resident and ordinary resident purposes. Students expecting to study 
in Britain for more than four years are regarded as both residents and 
ordinary residents from the date of arrival.’°* For periods of less than 
four years students are not considered ordinary residents unless they 
have accommodation available in Britain, intend to remain in Britain 
at the end of their education, or propose to visit Britain in future years 
for average periods of three months or more per tax year.’ Students 
wishing to avoid classification as ordinary residents should ensure that 
they stay in Britain for less than four years and, furthermore, that they 
avoid making arrangements whereby they would be required to stay in 
Britain in the future for periods exceeding three months. 

Both faculty and students are considered ordinary residents if they 


enter Britain to work at least two years. Individuals staying or intending 
to stay in Britain for three years or more also are considered ordinary 
residents, regardless of their employment status.’ 


b. Domicile 


Domicile, a common-law concept, generally signifies a true, fixed, 
and permanent home to which a person intends to return even though 
actually residing elsewhere.’” A person acquires a domicile of origin 
at birth, normally the domicile of the father, and retains this domicile 
until acquiring a different domicile. This new domicile can be either 
of dependency, if the person is a minor and the parents change their 
domicile, or of choice, if the person severs ties with his old domicile 
with the clear intention of making a permanent home in a new place.’ 
For British tax purposes, an individual’s domicile is treated as the 
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105. Board of Inland Revenue, Pub. no. IR20, Residents and Non-residents Liability 
to Tax in the United Kingdom 9 (1983). 
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person’s country of origin. Individuals domiciled in Britain are taxed 
like British citizens; it is therefore important to retain a United States 
domicile if one does not intend to live in Britain on a permanent basis. 
For students from the United States, a change of domicile is of no real 
concern because presumably they are only in Britain for a limited time. 
Faculty, on the other hand, must retain their United States domicile if 
they intend to remain in Britain for any length of time. 


c. Implications of Residence Status 


Tax on earnings from an office or employment depends entirely upon 
the residence status of the individual. One who is both a resident 
and ordinary resident in Britain is liable for income tax on all 
emoluments’” for that year from an office or employment. This taxation 
applies to income regardless of where it originates and regardless of 
whether it is received in or remitted to Britain.’"’ Offices or employ- 
ments wholly or partly outside of Britain are, however, entitled to a 
special deduction.'’* This taxation is of special concern to resident and 
ordinary resident faculty not covered by the double-taxation agreement, 
who have a source of income in the United States that is not used in 
Britain: the income nevertheless will be subject to British income tax. 

In contrast, those who are residents, though not ordinary residents, 
in Britain are liable for income tax on the whole of their emoluments 
for duties performed in Britain only.*'* Most individuals affiliated with 
foreign educational programs in Britain fall within this group. Any 
emoluments for duties performed abroad are taxed in Britain only to 
the extent that the payments are received or remitted to Britain.’ If 
the duties of a single office or employment are performed both inside 
and outside of Britain, an apportionment is necessary to determine how 
much of the emoluments are attributable to duties in Britain’* and, 
therefore, how much income is taxable. When the duties performed in 
Britain are merely incidental to duties performed abroad, the duties are 
treated as if performed abroad*’* and are taxed only to the extent that 
they are remitted to Britain. This applies when faculty from the United 
States visit their British program for a short period of time. To determine 





109. Board of Inland Revenue, Pub. no. IR25, The Taxation of Foreign Earnings and 
Foreign Pensions: Finance Act 1977, 3-4 (1977). 

110. Emoluments, as defined in the Income and Corporation Taxes Act, 1970, § 183(1), 
and Finance Act, 1976, ch. II, pt. Il, means any kind of pay for a job including salaries, 
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whether duties are incidental, the nature of those duties and their 
relation to other duties abroad must be considered.1?” 

For those who are not resident in Britain but only work there for a 
short time, British income tax applies only to emoluments for duties 
performed in Britain unless a double-taxation agreement otherwise 
would apply. Furthermore, emoluments for duties performed by non- 
residents outside of Britain always are exempt from British income 
tax.118 


d. Remittance-Basis Taxation 


Any individual resident in Britain, whether or not ordinarily resident, 
will be taxed on income remitted to Britain. Such taxation is based on 
income received in Britain from sources abroad. The tax is computed 
on the full amount of actual income received in Britain from abroad in 
the year preceding the year of assessment. Remittances payable in 
Britain, or from property imported, money or value arising from prop- 
erty not imported, are considered taxable remittance in British tax 
law.?? Money or value received on credit or on account in respect of 
such remittances, property, money or value brought or to be brought 
into Britain also are taxable.'”° 

To constitute a taxable remittance, the income must be received in 
Britain. In Thomson v. Moyse,'”: the House of Lords held that ‘‘received 
in Britain’ was not confined to physical receipt. Rather, it was enough 
that foreign income had been used to pay foreign debts which otherwise 
would have been paid out of money in Britain. According to the court, 
income is brought into Britain if it is transmitted from another country 
by any means. If income is received in Britain that is derived from or 
traced through to the application of foreign income outside of Britain 
to achieve the necessary transfer into Britain, that is sufficient to 
constitute a remittance.‘ 

Expanding on Thomson, the court in Harmel v. Wright'?* held that 
foreign emoluments are treated as received in Britain if they are paid, 
used, enjoyed in, or in any manner or form transmitted or brought into 
Britain.’2* Foreign emoluments, as described by statute, are emoluments 
from an office or employment outside and not resident in Britain paid 





117. Board of Inland Revenue, Pub. no. IR20, Residents and Non-residents Liability 
to Tax in the United Kingdom 14 (1983). Although it is primarily the nature of the duties 
rather than the time spent on them which determines whether they are incidental, duties 
performed in Britain for periods amounting to three months in a year are deemed non- 
incidental for the purposes of British tax law. 

118. Income and Corporation Taxes Act, 1988, ch. 1, § 19, case II. 

119. Id. at § 65(5). 
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122. 1961 A.C. 967 at 994-95. 
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to a person not domiciled in Britain.’** These emoluments will be 
treated as remitted if they satisfy the requirements outlined in Harmel.'”* 
Britain also considers sums applied abroad towards satisfying debts for 
money lent to a person ordinarily resident in Britain as remittances if 
the debt is a) for money lent in Britain or interest on such a debt, b) 
for money lent outside of Britain and received in or brought into Britain, 
or c) for money lent to satisfy any such debts in whole or in part.'?” 

Finally, capital gains on assets situated outside of Britain and owned 
by a resident or ordinary resident not domiciled in Britain are also 
taxed on a remittance basis.’?* Gains are regarded as remitted to Britain 
by the same standard as other forms of income, including all amounts 
paid, used or enjoyed in any manner or form, transmitted or brought 
into Britain.'° 

In essence, no matter by what means an individual receives funds in 
Britain, if that individual uses or has access to them in any way, the 
funds will be taxable as a remittance to that individual in Britain. If 
faculty or students in Britain wish to avoid remittance taxation, they 
must avoid any use of those funds. Only in this manner can they be 
assured of avoiding tax on these funds. 


C. Proposed Changes in Tax Law 


Changes to British tax law recently have been proposed which could 
adversely affect the tax status of individuals affiliated with foreign 
educational programs in Britain.’*° Criticizing the lack of statutory 
guidance, in addition to the complexity, uneven impact, and the op- 
portunity for exploitation found in existing tax laws, the proposal 
recommends several changes. The changes of greatest concern to in- 
dividuals seeking to establish a foreign educational program in Britain 
relate to residence, replacing domicile requirements with a ‘‘fiscal- 
connections’’ test, and replacing remittance-based taxation with a gen- 
eral tax on worldwide income.*** 

The recommended changes to residence retain the 183-day rule of 
the present tax code with an added twist. The residence status of a 
person in Britain for 31 to 182 days in any year would be determined 
by the days spent in Britain during that year added to one-third and 
one-sixth of the days spent in Britain during the previous two years 
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respectively.**? This would reduce substantially the amount of time 
foreign individuals could remain in Britain without being taxed if those 
individuals travel to Britain for short visits. Whereas partial days are 
ignored under the present system, the changes would count partial 
days as full days for tax purposes.*** This would restrict further the 
amount of time faculty and students could stay in Britain without 
excessive tax liability. 

Replacing of domicile requirements with a ‘‘fiscal-connections’’ test, 
the second proposed change, would expose individuals residing in 
Britain for extended periods of time to British taxation on worldwide 
income as if that person were domiciled in Britain. Individuals resident 
in Britain in any year would be considered fiscally connected with 
Britain if those persons were resident for tax purposes in any seven of 
the preceding fourteen years.*** Under this scheme, individuals would 
be treated as domiciled in Britain for tax purposes if they resided in 
Britain only every few years or if they resided in Britain for the requisite 
period of time up to seven years before the present year of residence. 
This change also would limit the period of time in which, and number 
of occasions on which, individuals could visit Britain without taxation. 
Using a fiscal-connections test instead of domicile would also affect 
current double-taxation treaties between the United States and Britain. 
These treaties would be rendered useless because benefits under such 
treaties are linked to the domicile of the individual, and not to their 
fiscal connections. Abandoning domicile requirements effectively would 
exclude faculty and students with fiscal connections to Britain from 
protection under double taxation treaties unless those treaties were 
amended to reflect the new test. 

Replacing remittance-based taxation with a tax on worldwide income 
is the final proposed change and is of the greatest concern to individuals 
affiliated with foreign educational institutions in Britain. Under the 
proposal, individuals residing in Britain would be taxed on the whole 
of their income and gains arising in Britain as well as on a percentage 
of their worldwide income and gains, even though never enjoyed in, 
or brought into, Britain.*%* This would create a huge disincentive to 
enter Britain, even for limited periods of time. All persons with sig- 
nificant income or gains outside of Britain should take every possible 
step to ensure that they do not become a resident for tax purposes lest 
they expose all of their income and gains to British income tax. This 
would be best accomplished by avoiding visits or investments in Britain 
to the extent that they might be deemed a ‘“‘fiscal connection.’’ To 
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what extent, if any, the government will adopt these changes is uncer- 
tain. 136 


CONCLUSION 


Foreign educational programs must meet a wide variety of legal 
requirements before they may operate in Britain. Despite problems in 
formation, immigration, accreditation, and taxation, most educational 
institutions in the United States can establish their own foreign program 
in Britain successfully, as the large number of such programs attests. 
The future of college and university education depends to a large extent 
upon the ability of each institution to educate its students on all aspects 
of the world environment. Foreign educational programs properly are 
seen as the best method for providing such instruction. 


Todd J. Stein* 





136. Mr. Norman Lamont, Financial Secretary to the Treasury, appeared to abandon 
some proposed changes to the residence rules when he remarked in a Parliamentary 
Debate on the budget: ‘‘We have now decided that the world-income approach would 
not provide a satisfactory basis of taxation for non-UK domiciled foreigners who are 
resident in this country. We do not therefore intend to pursue it and in the circumstances 
we do not intend to put forward any further proposal in this area at this time.’’ The 
Times, Mar. 16, 1989 at 12, col. 1. 

* B.A., University of Michigan, 1986; J.D. Candidate, Notre Dame Law School, 
1990. 











Book REVIEW 


John T. Goldrick* and Rex J. Rakow** 


SEXUAL ASSAULT ON CAMPUS: WHAT COLLEGES CaN Do, by Aileen Adams 
and Gail Abarbanel, Rape Treatment Center, Santa Monica Hospital 
Medical Center, 1225 Fifteenth Street, Santa Monica, California 90404. 
50 pp. Free. Additional copies, $5.00 each. 


After sixteen campus-rape victims sought treatment at Santa Monica 
Hospital’s Rape Treatment Center (RTC) during a six-week period, 
administrators at the RTC decided that local colleges and universities 
needed to improve campus safety. Sexual Assault on Campus, a booklet 
written to assist colleges and universities in establishing effective pre- 
vention, education and victim-assistance programs to deal with the 
growing problem of sexual assault on campus, both analyzes the prob- 
lem of sexual violence on campus and proposes a model sexual-assault 
policy for college and university administrators. 

As crime on campus increases, so does the liability of colleges and 
universities.’ Written by Aileen Adams, legal counsel for RTC, and Gail 
Abarbanel, founder and director of RTC, Sexual Assault on Campus 
suggests and evaluates a model approach to on-campus sexual vio- 
lence—one of the hottest topics on college and university campuses 
today.” 

Citing current data, the authors note that sexual assault is increasing 
at an alarming rate. In a survey of over 60,000 students from thirty- 
two colleges and universities across the country, one out of every six 
female students* reported being the victim of a rape or attempted rape 
during the preceding year.* Additionally, ninety percent of the victims 
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1. For more information on the liability of colleges and universities, see, Note, The 
Liability and Responsibility of Institutions of Higher Education for On-Campus Victimi- 
zation of Students, 16 J.C.U.L. 119 (1989). 
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of ‘‘campus rape’’® never reported their assaults to the police.* This 
booklet also notes that the majority of assaults are committed by 
someone known to the victim.’ 

The booklet cites specific incidents of sexual violence on college and 
university campuses and describes how administrators handled them. 
The authors show how, in most cases, colleges and universities did 
nothing to alleviate the impact of rape, leaving the student-victims 
feeling twice victimized. With an increase in reporting by victims, 
colleges and universities must develop a policy in which victims will 
not be further traumatized, but will receive assistance; assailants will 
be brought to justice; and the incidence of campus rape will decrease. 
If liability is not a compelling enough reason to initiate a sexual- 
violence policy, the authors point out another fundamental reason for 
such a policy—students cannot learn in an environment in which they 
feel unsafe.® 

Sexual Assault on Campus explains the effect of rape on students 
and the legal responsibility of colleges and universities for on-campus 
sexual violence. While not overly detailed, the booklet provides statis- 
tics and references which may encourage college and university officials 
to create a policy such as the RTC model. In addition to explaining 
how college and university students make easy prey for would-be 
rapists, the authors discuss the trauma associated with sexual assault. 

Because rape violates both college and university codes of student 
conduct and state laws against sexual assault, the authors note the 
importance of college and university disciplinary proceedings. They 
examine four questions’ courts have considered in determining whether 


a college or university is liable for a sexual assault committed against 
a student on campus: 


1. Was the assault foreseeable? 
2. Are the security measures used on campus reasonable under 
the circumstances? 
. Did the university warn students of known dangers? 
. If the student was attacked in campus housing, did the uni- 
versity meet the standard of care required of landlords? 


The legal questions, discussed in light of two cases dealing with 
college and university liability, are not complex; they are comprehen- 





5. Campus rape is defined loosely as ‘‘sexual assaults that occur on campuses.”’ 
This includes residence halls, fraternity and sorority houses, parking lots, libraries, 
walkways and other locations. A. Adams & G. Abarbanel, supra note 1, at 1. 
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sible to even the newest college or university administrator. Cases in 
every state likely address these four questions, questions that the booklet 
does not thoroughly examine. 

Sexual Assault on Campus recommends new sexual-assault policies, 
procedures and programs. The authors make two points in this regard: 
(1) every institution should have a policy; and (2) that policy should 
be clearly defined.’° Policies should include the following information: 


1. Definitions of rape, acquaintance rape, and other forms of 
sexual assault. 

2. Data on the prevalence of these crimes and their frequency on 
college and university campuses. 

3. Information about the circumstances in which campus rapes 
and acquaintance rapes commonly occur. 

4. A description of provisions of the code of student conduct and 
criminal statutes that prohibit these assaults. 

5. The range of administrative and criminal penalties that can be 
invoked against assailants. 

6. The fact that excessive use of alcohol and drugs precedes many 
assaults, and, according to college and university policy, use 
of these substances does not diminish personal responsibility 
or disciplinary action. 

7. Ways for men and women to avoid high-risk situations. 

8. Resources available to assist students who are assaulted, in- 
cluding counseling services. 

9. A statement emphasizing the importance of reporting sexual 
assaults, along with the procedures for reporting." 


An institution may have to revise its student code and/or specific code 
language prohibiting sexual assaults to create an effective policy. It is 
preferable, however, to deter rape through a policy against sexual 
violence, rather than to develop such a policy in response to a rape. 
Colleges and universities, therefore, should create policies before the 
rape crisis worsens. 

The authors discuss providing for victims’-rights statements in the 
college and university policy. Based on reported instances in which 
the victim did not know how the system worked, the booklet explains 
that colleges and universities tend to articulate the rights of the accused 
but not those of the accuser. This concern for victims’ rights, however, 
should not jeopardize the due-process rights of the alleged assailants. 
Instead, the booklet recommends that colleges and universities add the 
following victims’ rights to strengthen their codes: 





10. Id. at 17. 
11. Id. at 17-18. 
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. The right of a victim to have a person or persons of the victim’s 
choice accompany the victim throughout the disciplinary hear- 
ing, 

. The right of the victim to remain present during the entire 
proceeding. 

. The right, as established in the state criminal codes, not to 
have irrelevant past sexual history considered. 

. The right to make a ‘‘victim impact statement’’ and to suggest 
an appropriate penalty if the accused is found in violation of 
the code. 

. The right to know the outcome of the hearing. 


Critics question whether the suggestion of a penalty by the victim 
benefits the college or university community. If the judicial committee 
hearing the assault case defers to the suggestion of the victim in 
assigning punishment, punishment will not be uniform, and offenders 
will receive different punishments for the same crime. This practice 
circumvents detailed penalty provisions set out in student handbooks. 

The most controversial section of Sexual Assault on Campus deals 
with ‘‘procedures to modify living arrangements if the victim and the 
accused live in the same dormitory.’’*? The authors, noting the delay 
typically associated with insuring a fair hearing on campus (presumably 
to collect information), suggest making new housing arrangements 
when the victim and the accused live in the same residential facility. 
Accomplishing this objective may be more complicated than it first 
appears. To relocate the accused on a “‘strong suspicion’’ or ‘‘probable 
cause’’ standard after an initial hearing lengthens the entire process. 
For the accused student maintaining his innocence, an informal coun- 
seling process will always result in the victim having to change resi- 
dence. Additionally, after reading this booklet, one still wonders whether 
all sexual assaults can be handied in the same manner: do stranger 
rape/assault and acquaintance (date) rape/assault require the same or 
different approaches? 

Education is one way to disseminate information to students, faculty 
and staff about sexual violence on campus. This method also clears up 
commonly-held misconceptions about sexual assault, which can in- 
crease the likelihood of becoming a victim. The authors realize that 
few students will read a description of sexual assault buried within a 
lengthy student handbook. Instead, they suggest education and preven- 
tion programs such as comprehensive, mandatory, information sessions 
conducted during orientation, periodic dormitory or floor meetings 
(including at fraternities and sororities), mandatory educational pro- 
grams for faculty and staff, sexual-assault seminars for coaches of male 
athletes (many sexual assaults involve student-athletes, according to the 
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authors), use of campus media to heighten awareness of campus vio- 
lence and its prevention, and educational information about the rela- 
tionship between alcohol and drugs and sexual assaults. 

The authors recommend establishing a comprehensive program for 
assisting victims. Such a program should include a written protocol 
for responding to sexual-assault cases, immediate medical treatment, 
training for college and university personnel to assist the victims, and 
coordination with local agencies to share evidence, such as medical 
and police reports. 

The authors stress the importance of encouraging victims to report 
sexual assaults. Reporting not only may decrease future assaults; it also 
may ensure that victims receive the services they need. The authors’ 
recommendations, if implemented, will assist victims in overcoming 
their fears about reporting acts of violence against them. The authors 
also suggest that colleges and universities establish a policy of not 
penalizing sexual-assault victims for minor infractions of the code of 
student conduct associated with the assault. For instance, college and 
university policy should guarantee immunity to the victim from disci- 
plinary action if the assault occurred while both the victim and the 
assailant were violating the student code, as in the case of illegal 
drinking on campus. 

Security measures may be a first step in implementing this program. 
With the help of a task force, security’s awareness of dangerous situa- 
tions may increase student safety. Not all security measures can be 
easily adopted, because funding is often scarce. The authors suggest 
that universities review the lighting in problem areas, landscaping, 
class scheduling (to avoid scattered evening classes), security phones, 
the number of security officers, and evening escort services (student 
volunteers may serve as escorts). 

Sexua! Assault on Campus does not merely describe the problem of 
sexual assault on campus; it gives administrators a model program that 
addresses the problem. The authors’ recommendations are appropriate 
and necessary if colleges and universities are to ameliorate this increas- 
ingly serious campus problem. Aileen Adams and Gail Abarbanel have 
provided college and university administrators with a brief but com- 
prehensive and reasonable guide for establishing responsible policies 
and procedures to address a serious problem. 
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